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PROCEEDI NGS

8:30 a. m

CO CHAIR CARROLL: All right, |adies and
gentlenmen, let's start working our way toward our seats,
please. | would ask you as we're doing this to turn off the
ringer of your cell phone unless you have a really cool ring
tone. Wereupon I'll ask you to have it go off a nunber of
times just for our own edification. But I'mlooking out at
the cromd and | don't think there are any really cool ring
t ones out there.

(Laughter.)

We have one other small winkle this norning.

Your budding TV careers have been put on hold for the tine
being in that the webcast is down. You all | ook aghast.

The webcast is down in the entire building so God only knows
what the people out there are going to do for content this
nor ni ng.

(Laughter.)

But having said that | think, you know, we're
certainly working to bring it back up. Just so you know.
Anyway, |'ve stalled for Iong enough to get Timin the room
and | guess we can then start. Radhika, it's all yours,
pl ease, for the ground rul es.

M5. MAJHAIL: Thank you, thank you, Bill

Good norning, everybody. | am Radhi ka, again here
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with you to help you. And the good thing is that none of

nmy information has changed. The bathroons are still where
they were last night, the exits are still the sane and the
cafe is still downstairs. So if you need any help either --

| can help you. You know, if you didn't see where the
bat hr oons were yesterday | can walk with you and show you
where they are.

But for people who were not here let ne just say
to you the bathroons are out the door to the left, past the
Byron Sher Auditorium Fire exits, one behind nme, two up
there. And the cafe is still on the first floor.

One inportant thing, we do not have a public
comment period today so we won't be accepting any public

comments fromthe public at the end.

The webcast viewers, as Bill said, they' re m ssing

in action for us right now |I'll keep Bill posted/ updated.
Whenever | hear that the webcast is up I'll let Bill know.

O her than that everything is nice. Let nme -- one
nore thing. Break, there will be a break.

And t hen Bagl ey- Keene requirenments still apply
today as well so please keep that in mnd. And I'Il give it
back to Bill.

CO CHAI R CARROLL: Thank you, Radhika. | want to

poi nt out we have one substitution this norning in that Tod

Del aney is here this norning. And we have had a coupl e of
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menbers | eave over the evening but it's substantially the
sane crowd.

Debbi e, you have sonme conments?

Dl RECTOR RAPHAEL: Thank you, Chair. Good
nor ni ng, everyone. |It's nice to see all of you back. And |
just want to say that yesterday's discussion was incredibly
hel pful and fascinati ng.

Wen Odette and | sat back and sai d, okay, what
are the questions that we really want to address with the
Panel , of course we cane up with a whole nyriad of them So
we discussed with the co-chairs, if we have to limt it to
three what would it be. And so we selected things where we
had sonme angst, we had sone question about it. W felt l|ike
we had done the best we could but wanted to hear a little
bit nmore particular feedback. And in fact we got that
wonderfully yesterday so thank you. W have been -- it's
hard not to just want to run back and start debating and
tal ki ng about these things. So thank you again for that
i ncredi bly hel pful comrent.

This nmorning is of particular interest because
this part of the regs is truly newin the sense that we have
a real challenge ahead of us. That intersection between
practical and neaningful is a tough one. And so | amvery
much | ooking forward to your thoughts on how did we do and

where we need to nove forward. And | amgoing to let Bil

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O D W N B O © 0 N o 00 M W N R O

244

frame the issue a little bit nore, | just wanted to express
my gratitude for your dedication. And at the end we'll
circle back when we tal k about Next Steps.

CO CHAI R CARROLL: Thank you, Director. | would
point out to you that in your sheet that you received
yesterday, Questions for Discussion. The question for this
first period of time up until approximtely 10:00 o' clock is
the foll ow ng questi on:

"The deci sion was nmade to ensure quality

for the AAs through: (i) DTSC audits; (ii)

creating a certification program for

assessors; and (iii) posting non-redacted

portions of the AAs on DISC s website for

public review.

"Gven DISC s limted resources, is this
approach sufficient to provide meani ngful

qgual ity assurance?

"What steps could we take to restructure

or supplement this approach?”

So | guess what it cones down to at this point is,
poi nts that you would care to nmake about alternatives
assessnment and particularly the process of generating them
shaping themup an dealing with the data are nobst in-bounds
for this first session. Although in general if there are

things that you want to contribute about AAs in this session
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pl ease free to do so.

Now, while you're thinking about that and while

|"mwaiting to see people's tent cards go up I'Il also point
out that after the break -- thank you, Ken -- we have one
nore session and that will be a general session. There are

a nunber of things about the draft discussion regul ations
that we didn't have a chance to discuss yesterday. And so
in that last hour and a half those things are in-bounds. |
woul d ask you to consider not just things that weren't
touched, and | have a couple of themnyself, but also any

i ndicative sort of remarks that you would care to nmake about
the entire process, those are in-bounds as well.

Al right, very good, thank you. W have at |east
a bit of demand for the floor and I'lIl take themin the
order that | saw them Ken, you're first then Mke WI son
and Juli a.

CO CHAIR GEl SER.  Good norni ng, everybody. This
is kind of a ringer because Bill and | sort of said, well, |
have enough concern about this area that I'Il just pick it
up to get us started.

Wen | reviewed the draft as it's presented now |
was very pleased with nost features of it. | had comments,
which | sent to Debbie and the staff. But my greatest
concern focused on this question, on this question about or

i ssue about the way in which the alternatives assessnent
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qual ity woul d be assured by the use of outside staff from
firmse and fromconsulting firnms, et cetera.

|"ve had a reasonabl e anmount of experience with
this Iine of program because the Toxics Use Reduction
Program uses a formof this kind of idea which is sort of
exporting or contracting out a certain part of the lawto a
private operation and trying to regul ate and manage t hat
operation in a way that both benefits the firns and the
folks that are really to, in this case, do alternatives
assessnent, but in our case do what are known as Toxics Use
Reduction Pl ans.

But on the other hand make sure that the --
there's good quality control and that the agencies that run
the programin Massachusetts |l earn fromwhat is going on and
beconme nore sophisticated in their own activity as they nove
along with the increasi ng know edge that has been built up
over the years of how to, in our case, substitute or reduce
the use of specific toxics in production operations.

We today have in Massachusetts about, obviously a
much smal l er state, nmuch smaller, we have about 550
reporting entities. W have |icensed about 230 what are
call ed Toxics Use Reduction Planners. They used to be
called, by the way, TURPS, but they all hated that term
And for those of you in the nedical comunity, they know

that stands for sonething el se.
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But they are very nuch a part of the program The
way you become a Toxics Use Reduction Planner is you go to a
training programwhich is run by the Institute. It's a
reasonably long training program It lasts -- it used to
| ast about ten weeks, it |lasts about five and a half weeks |
think at this point. You then sit for an examwhich is
provi ded by the state.

And then once you are licensed or certified you
need to accunul ate a certain amount of continui ng education
credits to be re-licensed every two years. And one of the
easi est ways to get those credits is to cone to the annual
conference of the Toxics Use Reduction Planners where there
are a whol e series of workshops which they can take to
advance their know edge and al so gives us, the people who
run the program the chance to really neet with them |earn
fromthem hear what's going well, hear what's not going
wel I, | earn about new technologies. And all of the kind of
general learning that has really built the programinto
bei ng a sophi sticated program

Now that can't be translated directly into
California. California is nuch larger. It's really --
planning is one thing, alternatives assessnents are anot her
thing. The Departnent doesn't have the resources that we
have even in a relative way for managi ng the program because

we actually have a fee structure that actually supports the
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program and this legislation did not provide a fee
structure. So, you know, the Departnent is much nore
constrai ned.

But I will say a couple of things about what | am
concerned about with the plan that has been put forward in
this, in this version and al so nake sone recomendati ons of
what | think can be done in this context.

| am concerned that there is going to be too many
accrediting bodies and that they are going to be accrediting
a |l ot of assessors who are doing wildly different things.
They're going to get trained, obviously, by these
accrediting bodies but the Departnent has little to say
about that training. They are actually going to be
certified by the accrediting body, not by the state.

And they will be doing their work -- and the way
in which the regulation at the nonent sets up very good
qualifications for both the accrediting body and the
assessors, which | would call input kind of criteria but no
output criteria that is to really exam ne whet her an
accrediting body is actually performng its function well or
that the assessors are performng their functions well.
There is no way to have accountability back other than the
checking of the alternatives assessnent.

And the alternatives assessnment. Maybe there's

going to be a few. | think there's going to be a |ot.
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Wi ch neans the Departnent is going to be not only dealing
with the responsibility in a short wi ndow of tine of

basi cal | y approving or disapproving a | arge nunber of
alternatives assessnents but also really trying to deal with
the variable quality and in a situation of having to reject
a bunch because they didn't neet the standard and then
trying to deal with the rejections and | earn why.

Was it because the accrediting body wasn't doi ng
the proper training? Was it because it's just the distance
bet ween the Departnent’'s obligation to run a sophisticated
program and the actual work of doing the alternatives
assessnment is so long, the armis so long, that |I'mfearful
that it's going to be very burdensonme. And there's going to
be a | ot of enmbarrassnment in the sense of firms getting
their alternatives assessnment rejected when they thought
they were doing the right thing. 1'mjust really concerned
this is a weakness in our program

And | can say a few other things. O course the
i dea that the alternatives assessnent will be put up on the
web with redacted parts for the confidential business
information as one way to check quality. But |I'm concerned
about that because either sonme firns are going to redact
everything and it's going to be really enbarrassi ng and al
or there's just going to be an unwillingness to really make

the alternatives assessnent very sophisticated because
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people know it's all going to be revealed. So the incentive
is to not say very nmuch because who knows what sonebody is
goi ng to say.

The audits | think are a good idea but for a well-
funded agency. |I'mworried that out of the things an agency
strapped for resources would cut its audits. It would be
the thing you would nost likely think about. So I'm
worried. | think we need a different approach here.

So |l et me suggest a couple of ideas. First of al
let me just say, | amnot a fan of the third-party
certification that was in the earlier version. | think this
version could work with a few, a few m nor adjustnents or a
few adj ustnents | woul d suggest.

One is | think that the nunber of accrediting
bodi es should be limted to |i ke maybe four or sonething
i ke that and have people conpete for the right to be an
accrediting body for the state. But that would create a
nor e cohesive group of accrediting bodies so that the
Department can work with themto really nake sure that
everybody is in alignnent.

Secondly, clearly accrediting bodies are going to
charge fees to do the training and to do the certification.

| know this is not in the |aw but should any of that be
passed back to the Agency so that the Agency actually has

sonme revenue off of this to actually be able to do anything
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with it? There's very few places where there's any revenue-
generating capacity. But sonmebody is going to nake noney
off of this, if nobody else than the assessors thensel ves
are going to charge a fee to do an alternatives assessnent.
And how are those fees going to be structured? |Is there
going to be a lot of variation in those fees, are they going
to be undercutting? | nean, yes the market is great but the
mar ket can al so do perverse things so I'mworried about

t hat .

The second thing | would think about is the exam
for certification should be a common exam which the
Department works with the accrediting bodies to devel op so
t hat everybody is being exam ned to neet the sane
qualifications. W use a narrative examin Massachusetts,
whi ch kind of creates case study problens that an assessor
woul d have to face, as a way to see whet her they get not
only the kind of words of the laws but also get the spirit
of how they actually would performin nmaking an alternatives
assessnent .

| think that there should be sone kind of -- now
this doesn't have to be in the regs but I would hope there
woul d be a conference, an annual conference of assessor or
accrediting bodies on assessors such that there is a major
pl ace to neet and tal k about people are | earning so that

there's really, that it really enpowers both the assessors
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t hensel ves but also the Departnent in its know edge about
what' s goi ng on.

| think those are sonme of ny thoughts about it.
And | think this could work but | think it needs to be
tightened in making its way. So those are ny thoughts.

CO CHAI R CARROLL: Very good, thank you, Ken
M ke.

PANEL MEMBER W LSON: Thank you, Chair. | had a
nunber of simlar concerns around professional
accountability and educational standards and certification
and licensing, if you wll.

It's simlar in ways to industrial hygi ene and
saf ety engi neering education that has now devel oped a field
of professional practice that, as Ken is saying, includes a
standard body of know edge that everyone understands is part
of that professional field. | have a point but first | have
a question for you, Ken. For the 230 Toxics Use Reduction
Pl anners, who do they work for once they have conpl eted the
progranf? Are they part of the conpanies? So conpanies send
themto the educational progran?

COCHAIR GEISER. Oiginally there were two ki nds,
there were so-called in-house and out-of-house. In-house
were in the conpanies. They did not have to go through the
sanme training. Today many conpani es send their in-house

people to it soit's a little hard to describe the exact --
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Sonme are in-house private consultants.

PANEL MEMBER W LSON: But then the state of
Massachusetts issues the certification?

CO CHAI R CGElI SER:  Yes.

PANEL MEMBER W LSON. Ckay, great. So one of the
things that we're involved with with your sister agency, the
| abor and enpl oynent agency, is a process that California
went through during the |ater half of the Schwarzenegger
adm ni strati on where they essentially contracted out the
process of training contractors for public works projects.
There are tens of thousands of public works projects across
the state that are, you know, that occur within schoo
districts and fire districts and all the state and | ocal
agenci es and so forth.

Every contractor that wants to bid on that project
needs to understand a | arge body of |abor |aw, Cal-CSHA
regul ati ons, wage and hour issues and so forth that
sonetimes can be unique to those districts and everything
else. It's a fairly extensive training programthat these
contractors need to go through.

That process was privatized and externalized, if
you will, by the Schwarzenegger adm nistration, in part
because the Departnent of Industrial Relations was having,
was overwhel med with training needs and they recogni zed that

their ability to conmunicate effectively to these
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contractors was not up to standard. They essentially had a
checklist that contractors certified that the understood al
Cal - OSHA regul ations and so forth. And they wanted to
increase their capacity to do that, the D R did.

It turned out that that process becanme -- |acked
accountability, it lacked transparency. The Depart nent
didn't have the ability to track the quality of the training
across the state by multiple kinds of contractors. Now just
a nonth and a half ago the Brown adm nistration signed a new
pi ece of legislation that returns all of that work back to
t he Departnent of Industrial Relations.

Now DIR i s devel opi ng a standardi zed training
programthat then gets rolled out across the state that wll
go to what are called awardi ng bodies who will be trained in
a standardi zed way. But then there's accountability and
auditing and so forth so everyone from you know, Tul are
County to Inperial County understands a sim|lar body of
knowl edge. And there's a standard training criteria and
prof essi onal standards and so forth.

So that's -- it's a useful lesson in sonething
that we have been through over the |last eight years or so
around -- sone think it's sort of simlar. And so ny, |
guess, ny concern of this was very simlar to Ken's around
the accountability around professional standards,

educational criteria and continuing educati on advancing the
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know edge that this is an evolving field. And it's going to
have new science that's useful, applicable every year and we
want to be able to communicate that to the assessors. So,
that I think, is just an overall concern that those aspects
need to be inproved.

You know, | share the concern around the fee
structure issue. That, you know, through the Center for
Cccupational and Environnmental Health at UC Berkel ey we run
continui ng education courses for industrial hygienists and
safety engineers and so forth. And we charge for those, you
know, to keep the operation running. And so it makes sense
to me that this would be, that the training can and shoul d
be a fee-based structure and that in some formthat could
hel p support the programw thin DISC. Thanks, Chair.

CO CHAIR CARROLL: Certainly, go ahead.

Dl RECTOR RAPHAEL: So M ke, do | hear you say that
you are recommendi ng that we do not use external bodies?

PANEL MEMBER W LSON:  No.

Dl RECTOR RAPHAEL: | heard your fears but, you
know, in the exanple that you gave. What woul d t hi nking
about -- | nean, | didn't hear that reconmendation from Ken
so |I'mjust curious.

PANEL MEMBER WLSON:. Do you nean in the -- you
nmean external bodi es who would be sort of assessors.

PANEL MEMBER JOHNSON: Accreditation.
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PANEL MEMBER WLSON: No, | think it nmakes sense
to -- external being nenbers wthin conpani es who woul d
become trained in alternatives assessnent.

Dl RECTOR RAPHAEL: No, I'msorry, | just -- it
sounds |i ke by your exanple that you feel like it's a fatal
fl aw perhaps to contract out the accrediting body concept,
that it really should be within DTSC. And that the fees
should then all conme to DTSC rather than contracting out the
accrediting body function.

PANEL MEMBER WLSON: | see. | didn't quite state
that. | don't think it makes sense for DISC to try to nount
this entire training programand train DISC staff to do
al ternatives assessnents across the state of California with
all these businesses, that doesn't make sense | don't think.

My exanple with the Departnent of |ndustrial
Rel ati ons was they set the standards for training, they
provi ded the vehicle for accountability and professional
standards. The trained the trainers and they contract out
for training of trainers. And those trainers adhere to a
set of standards that everyone recognizes. And there are
professional criteria if you want to be -- if you want to
work with the state of California on public works projects
you can go through this training and you can, and you can
take on that responsibility. But it's nuch nore

accountable. And there are professional standards and
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gui delines and curricula, actually.

CO CHAI R CARROLL: Very good, thank you, M ke.
Julia and then | have Meg and Bob.

PANEL MEMBER QUINT: | agree with nmuch of what Ken
and M ke said. | think the uneven part of all prograns |ike
this is the training. And even if you have a robust
certification programit will be uneven in terns of what
cones out the other end. So in other words, the AAs
performed by the certified assessors, even after they have
been exam ned and passed the exam it's going to be uneven,
it's just the way it is.

| would |ike to see nore enphasis placed, and part
of this is a clarification question. There is a review by
DTSC of the AAs fromthe front end. You know, it's the
report and you're nonitoring the AAs. Am| correct in that,
that's witten in? | don't know how, Cdette.

CH EF DEPUTY DI RECTOR MADRIAGO GCh, | couldn't
tell if you wanted a response or not.

PANEL MEMBER QUI NT: Wl | yeah, pl ease, because
that is going to be predicated on what | say to that.

CH EF DEPUTY DI RECTOR MADRI AGO: | don't know from
the front end. W wll be |ooking at the report, the
prelimnary report, final report, for, you know, consistency
with the regulation. And we will be doing back-end audits.

| think it will be in the audits where we will do a nuch
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deeper dive than we will in the reports thensel ves.

PANEL MEMBER QUI NT: (Ckay, because that was ny
poi nt of confusion. Because | thin the hard part about an
alternatives assessnent that we link in all of this is the
anount of expert judgnent you have to do in terns of the
assessnment of the toxicological, you know, the data. There
is scarce data involved and, you know, the data are not
particularly good for a ot of chemcals, it's mssing. And
there is a |lot of expert judgment involved in whether or not
you deem sonet hi ng, you know, safe or not safe, you know
regardl ess of the evidence criteria that are in the hazard
traits regulation.

So | think, you know, if DISC is going to put
resources, if there are resources to be had or found
anywhere, | think it would be wonderful to have sone
assi stance. Because you will be looking at all of these
AAs. For products there will AAs on, you know, the sane
products by different conpanies.

And, you know, waiting until people have gone
through all of this work -- as Ken said, it's going to be
very di sappoi nti ng when they put their best effort forward,
they trai ned assessors and they're certified and all of
that, and then, you know, because of the weakness of the
sci ence and because it's just the way toxicology is, we

don't have a |l ot of answers, we don't have a robust data on
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all of these things, | think it would be nmuch better to
start flagging things at the front end rather than the back
end. Even when you do audits.

| nmean, it will make everything -- and DTSC wil |
learn fromthis process. You will learn the difficulties
wi th, you know, alternatives assessnent fromall of these
various -- on different products nmade by different people
and how people do themdifferently. So, you know, if by
sonme nmagi ¢ wand we coul d have resources in addition to the
accredited bodies and all of that, I would try to get sone
assi stance with, you know, |ooking at things as they cone
in, both the prelimnary and the final report, and catch
i nadequaci es there.

CO CHAI R CARROLL: Thank you, Julia. Meg.

PANEL MEMBER SCHWARZMAN:  Thanks, good nor ni ng.
have heard a ot of things that are really, that | would
generally just conpletely agree with and it's hel ped ne
realign how |'mseeing this and so | can say in general
agree with what 1've heard from Ken and M ke and Juli a.

Whi ch makes nme thin about a resource that the state of
California has already that | think neets all these
requi renents, which is the UC Extension Program

For exanple, so UC Extension has very nuch the
structure that we're calling for in the accreditation

bodies. Not as the assessors but as accreditors. They're
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used to devel opi ng professional education prograns,
certification prograns. They're connected to canpus.

Several people in this roomsit on the advisory commttee to
UC Extension in developing the curriculumfor their green
chem stry certificate, which they have been devel opi ng over
the last few years. So they have access to professors and
researchers on canpus for devel oping curricul um

But then they have the structure and the
experience with providing the professional education and
granting certificates and all that and they have a fee
structure and | can easily see how that could be -- | think
t he suggestions are excellent that that -- some of those
fees obviously support, which is the UC Extension nodel,
supports the devel opment of the curriculumand the offering
of it. But that maybe al so goes back sone to DTSC to hel p
fund the eval uation, ongoing eval uation of the accreditors
and potentially the auditing of the assessnments. So that
seens to nme one vehicle for how to acconplish this in the
state is through the UC Extension program or the whol e
infrastructure.

And then there's two other things, two things
about that. One is that there was sonmething that | saw that
was really excellent in here that was clarifying that the
accrediting body should have no economic interest in the

outcone or who gets certified as an assessor or all of that.
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So | think that's acconplished by using the UC Extension.
And | have no financial stake in the UC Extension. They
don't enploy ne; | volunteer nmy tine on their advisory
boar d.

And the other thing is, | then think about the
next stage of inplenentation which is designing the training
and the accreditation program and that's what Julia brought
up i ssues about. And | can see a natural connection between
t he design of the curriculumand the AA guidelines that the
Departnment is going to create. So the Departnent thinks
about "will be" in devel oping the guidelines or the guidance
docunents. The AAs they want to see. And then fromthere
t he gui dance docunents that will create the kinds of AAs
that you need. And fromthere we work backward to the
accreditation curriculumand exans and that kind of thing.

And | like Ken's idea of an annual CE. And that's
all consistent with the kinds of progranms that UC Extension
already runs. |I'mnot just tal king UC Berkel ey but, you
know, UC Extension statew de.

| also wanted to nake one comment in the
description of the qualifications of accreditation bodies in
the regul ation,, which is page 60 of the current version.
And that is (a), the very first section there says that the
accreditation body needs to have on staff one or nore

i ndi vidual s that possess all of the following. So "all of
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the following" is a good I|ist.

But comng fromthe nedical profession | can say
that there are sone situations -- for exanple, in overseeing
nurse practitioners there has to be a physician who
ultimately is accountable for everything that a nurse
practitioner does. And so the presence -- including every
prescription witten and every treatnent given or not given.

And | have at tinmes served in that function and | have at
times turned that function down because | felt like |I didn't
have enough -- there was going to be too nuch i ndependent
operation and | didn't want to be responsible for all of the
prescriptions witten by the nurse practitioners in that
or gani zati on.

So | don't think it's enough to say there nust be
one person on the payroll of this organization that has
these qualifications. There also has to be a structure for
i nvol venent of that person and their expertise in the actual
functioning of the organization.

CO CHAI R CARROLL: Thank you, Meg. Bob

PANEL MEMBER PEOPLES: Thank you, Chair. First |
want to speak to the question, and in general start by
saying, yes, | think this is a good place to start. | think
a lot of very conplex issues, concepts, ideas and chal |l enges
have been distilled into a reasonable road map to get this

process off the ground. | think you |l earn as you go.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N PP

N NN N NN R R R R R R R R R
O N W N kB O © O N o o0 »h W N R O

263

A few questions and comments along the way. First
inthe, in the introduction to the question the posting of
non-redacted portions is nentioned. Do you have established
gui delines for what and how you go about redacting
information to guide that process?

M5. HECK: Yes we do, we have both the substantive
rules that had conme out of the -- California has adopted the
Uni form Trade Secrets Act. So there's this whole body of
law that's grown up around what may be clainmed as a trade
secret. And in addition we've set up what | would just
call, nodest housekeeping rules. For how when clains of
trade secret protections such as prom nently marking each
page on which the provision is clainmed to have cone under
the privilege, et cetera.

The trade secret article itself in these proposed
regs you'll see runs a whopping total of three to four pages
and one of those pages has to do with how one justifies the
claim The | evel of evidence or facts that are required to
show that in fact the material has been treated as though it
is distinct fromeveryday business information.

PANEL MEMBER PEOPLES: (kay, thank you on that.
And | guess just from a phil osophical point of view, | think
part of this exercise is to raise the bar. So we need to
chal | enge ourselves to think about how we can provide nore

transparency in the process while still respecting
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legitimate clainms for CBI. | think it's been nmentioned by
this Commttee on numerous occasions, nodern anal yti cal
technol ogy makes it possible to pretty nmuch figure out

anyt hing and everything that's in anything in a relatively
short period of tinme. So sonme of those clains are based on
past precedence that probably wouldn't stand the test of
good sci ence today.

So | et me nove on and ask you also a clarifying
guestion here on -- let's see. Let ne get to the right spot
here. |I'mlooking at page 7 of the sunmary docunent, 7 of
16. \Where the third bullet says -- sorry, the second bull et
says: "(ii) D spersed as an aerosol or a vapor." M
guestion is sinply, is this meant to include, since it
speaks to fornul ated products, the concept of spray cleaners
for surfaces, kitchens, comrercial food prep services and
that? Because you have a separate, a separate bullet (iii)
that applies to hard surfaces with the |ikelihood of runoff
or volatilization. Wich to me is an outdoor application
consi derati on.

CH EF DEPUTY DI RECTOR MADRIAGO: |1'd have to think
about that. Maybe there's sonme overlap in those two.

PANEL MEMBER PEOPLES: Well, so nmy only suggestion
woul d be that if there is any confusion to help mnimze it
you may want to include sonething about surfaces in the

second bul | et, okay.
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Let's see. | wanted to go back to sone of the
di scussi ons about the AA accreditation. First of all
think sone of the things that Ken outlined and | think that
M chael built on are very positive. This old idea of TURPs,
sorry to use that name because | don't renmenber the new one,
| think is a reasonably good one. Probably the nonencl ature
needs to get changed a little bit.

| want to bring up in the context of that
certification process and the subm ssion of data a thought
that | offered a couple of nmeetings ago. And that is, at
the end of the day when these things are submtted for
review, | think it makes a |l ot of sense to have an officer
of the conmpany sign the docunent. That adds an el enent of
revi ew expectation that things have been done thoroughly,
conpletely and consistent with the spirit of the regulation
that we're trying to inplenent here

One nore comment and that is on page 6 of the
Attachnent 2 in the summary notes that you provided. It
tal ks about availability of information that is necessary to
substanti ate potential adverse inpacts and exposures. It
has been referred to many tinmes but, you know, what is the
consideration for how to handle a | ack of information?
VWhich in nmy mind is probably going to represent the nmgjority
of the cases in many of these chem cals of concern. And to

sinply say there is no information, therefore there is no
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basis for a judgnent is probably not acceptable in the
spirit of what we're trying to do here going forward.

| believe | read that one of the regul atory
responses is to request additional information. And with a
request like that |I think there needs to be consideration of
who and how that gets funded. And the answer to that is
probably fairly obvious. And also howlong it takes to
generate that kind of infornmation because sone of these
studi es can be, you know, rather |ong-term and what does
that do to the timng of the cycle for, you now, the

alternatives assessnment that is taking place. And

M. Chair, I'll stop at that point.

CO CHAI R CARROLL: Thank you, Bob. | have Jae and
Tod and I'll take a turn at that point and then Kelly.

PANEL MEMBER CHO : Thank you, Chair. | have a

coupl e of comments and suggestions |1'd like to nake. |
think M ke and al so Ken about this -- Ken's idea about the
limted accrediting body versus external and internal
sourcing. Having a limted body, accrediting body, | think
is one of the best ways to prevent so-called -- the concern
that M ke expressed from you know, the forner
adm ni stration.

Because 1'd like to take sonme exanples of |ike
states where Indiana or the city of Indianapolis, you know.

They have been doing this external, not only auditing but
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al so even nowadays hi ghway infrastructure is really
out sourcing rather than, you know, by federal governnent
and/ or state governnent. So there is exanples of how
successfully run this kind of credit for accrediting body.

So I'd like to consider DTSC should have sone
control of limting the nunber of accrediting bodies. In
doing so | think we can increase the transparency as well as
the efficiencies of controlling the accrediting bodies.

The second comment | have is sone concern of --
Ken nmade remarks in ternms of so-called surprising effect
fromthe party of applicants or the conmpanies. Wthout
updating the status of progress of their assessnent of the
chem cals of concern in their product or fornmnulations.

|"mnot sure what the DISC is considering in terns
of this website utilization. As a private conpany we deal
with a lot of custom escal ation, for exanple. And one of
t he nost conplaints fromcustoner point of viewis that we
as a conpany, if we don't update them the progress of their
escal ated issues or problenms. Although they do not expect,
you know, we deliver the solutions every issue and conpl ai nt
t hey brought up. But inportant thing is really update the
custoner the status so that where they really stand their
appl i cati ons.

So when you design the website, probably include

so-cal | ed on-boardi ng or updating checklist. Very short, it
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doesn't have to be -- because you have structured it very
well the way that | read. But it does so that automate the
update information goes out to that particular custonmer, in
this case Applicant. And you can update it. You don't have
to wait 180 days or 12 nonths or whatever. But at |east

aut omat ed nessage goi ng out sayi ng, okay, where you stand.
So that they know, they do not have a surprise when DTSC
finally deliver the approval status. So that's nmy comment.

CO CHAI R CARROLL: Thank you, Jae. Tod.

PANEL MEMBER DELANEY: Thank you, Chair. [|'mjust
reading the first line in terns of the qualification and
certification of assessors and | have been really driven to
a couple of words where it says "an individual in
responsi bl e charge of conducting.” Wich when you | ook at
all of the requirenents for that individual, we know that no
single individual as an assessor is going to be able to do
the alternatives assessnent for anything other than a very,
very sinple product.

This following on fromthis rem nds nme very mnuch
of -- | have a professional engineering |icense that | have
in a nunber of states. And it rem nds nme very nmuch of that
because | amthe principal responsible person in charge,
al though I have a team of individuals that work under ne.
And on that basis | would really like to see just one

accreditation body to make sure that you would have a
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consi stency across all these things.

The other thing though that | think you have to do
is in 2(a) there have an equival ent of four years of
prof essi onal experience. That is not sufficient for a
managenent individual to run a AA. It's just not enough
time for an individual to be in a nanagenent |evel to know
what they don't know so that they have the right people on
their staff. And so other than that froma broad thing, if
| look at it as being alnost like a P.E. And when you read
this that's the way it comes out, that you really need only
one accreditation. But you are also going to need to have
sonmething in there with managenent experience and you're
going to have to have sonething in there that's larger in
terms of time for that individual that's in charge. Thank
you, Chair.

CO CHAI R CARROLL: Thank you, Tod. | have put
nmyself on the list at this point and I wanted to nake a
couple of points. Particularly going to the idea of
conflict of interest, which is expressed in the reg as a
financial conflict.

And if you go back and | ook at the definitions,
the bar for financial conflict is extraordinarily |ow, as
low as $2,000. That's hardly workable in these days. The
way it's witten it appears to ne that any organi zation that

in fact ever did business with a conpany that manufactures a
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chem cal of concern m ght be disallowed frombeing a
certifying organization, which would | eave out a nunber of
consulting firnms that in fact have this kind of expertise.

And so what | would say is, is what you're really
trying to get at if you use this is not just financial
conflict but conflict of interest? And there are other
conflicts other than financial. So for exanple, would you
al so disall ow organi zations that are advocacy organi zati ons
t hat have advocat ed about particular chem cals over the
course of tinme? | would argue that presents the same kind
of conflict as a nom nal $2,000 investnment in a conpany
presents.

So what | amreally coming tois | think the
conflict of interest part of this unnecessary. That if you
found either one or many potential certifiers, that there
are far better ways of determ ning whether they are
qualified to train people to do this work, not do the work
t hensel ves necessarily but qualified to train people to do
the work. And | think that that part of it, understandi ng
the point of view, that conflict mght be nore inportant in
the | ead assessor, but certainly not frommy perspective, in
the trainer.

Now | want to take one step downstream |
di sagree with Ken in that | think there will be relatively

few of these early on because of the uncertainty associated

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

271

with it. M belief, and it's only a belief at this point
because at this point we're speculating. But my belief is
you'll see relatively few of these except for people who
have no choi ce.

And as a result | suspect that they will trickle
in rather than, rather than to be a deluge. And the reason
for that is | think people would rmuch rather do things that
they can control and have nore certainty over. And frankly
the AA process appears to have a |lot of uncertainty
associated with it. Because of its nature, because you're
doi ng sonet hing new and despite the analogies. And |I'm
conpel l ed by what Tod said about the analogies to a P.E

| think you ought to take a 20-year view of this
process and have a bit of launch and | earn associated with
it to recognize that you're going to be seeing sone of these
trickling in; you' re going to see if you're getting what you
want. And you will be able, because it's in a regulation --
if you design it correctly |I believe you will be able to
nodi fy what you want and what you get over the course of
time as you see the way this is evol ving.

There is a bit of flexibility that has been
witten into this anyway where you nay have alternative
approaches to what's been suggested. And that's good. But
j udgi ng how those alternatives, whether those alternatives

are to the point or not is also going to require sone
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experience and you're not going to be able to tell people
exactly the right way to do that.

So | guess if this were mne to do unilaterally
t he approach that I mght take would be either to have one
trai ni ng organi zati on, as Tod suggests, or not worry about
it and all ow organi zations that do this to hang out their
shingle and train. And nmake the state's choke point at a
certification examfor an individual assessor in nmuch the
same way as there is a P.E. exam

And fromthere decide after three to five years
whet her you're seeing what you need, if you' re getting what
you want, if there is a further nodification that's
required. |If CE courses are developing along the way to
feed this ecosystemthat you' re creating.

| think it would be a mstake to try to have this
perfect on day one. | think this is one that truly |ends
itself to evolving over a 10 to 20 year tine period to get
it where you want. Thank you very much

Let's see, where are we? Kelly, | have you and
then 1'mgoing to take Tim Joe and Art because they haven't
spoken yet, M ke, before | get back -- and Ann. |'m going
to hold you for a second intervention, Mke, if that's okay.

Go ahead, Kelly.
PANEL MEMBER MORAN:  Thank you, Chair. Looking at

the Departnent's questions again, given DISCs limted
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resources is the approach sufficient to provide meani ngful
QA and what steps could we take? | think in general the
Department is trying to do the best it can within its
resource structure here so the general approach here does
make sense to ne.

| really appreciate Ken's conmments, | guess, in
the -- Ken, sort of where all that falls, Ken versus Bill, |
guess I"'mnore in the Ken canp in that | have watched a | ot
of people go through the P.E. exam process. You know,
peopl e are taking huge amount of time off work, they're
doing all these things, it's not -- it's very disruptive.
And | amnot sure that we're ready to go to that high of a
bar right away on a new kind of program

So | can see that strategy but I'mthinking that
this is going to be largely developnent. It's a
pr of essi onal devel opnent course. That's really what we're
really going to need to do for the first decade. And in
that sense | think we need to build a cadre of
professionals. And I think we do that better by having one
or a couple of organizations that are dedicated to doing
that than we do by saying, it's a free-for-all, figure it
out. And if we do the it's a free-for-all then the state
has to figure out who is certifying, which trainings and al
the rest and it still is a ness.

So | guess | just, | tend to fall nore towards the
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Ken nodel. But | think that it's not inpossible that sone
day it would nove nore towards the P.E. nodel that Bil
described so it's not all there.

Also | agree with the requirenment for the officer
signature. It has been ny professional experience that that
has been very inportant. 1In ny work in |ocal governnent
that was exceptionally inportant in making sure the right
| evel of attention was paid and the right conpany comm t nent
was provi ded.

And | also agree, |I'mnot sure who nade this
comment, but about how nuch experience a | ead assessor
needs. | would really think that the person who is actually
runni ng the project mght need ten years of experience. You
coul d take away sonme of that for advanced education. But
this is a conplicated thing, it covers a |ot of areas, and
it's not sonmething with a few years out of school is going
to be able to be the boss of, as opposed to on the teamfor.

And then finally actually back to the assessor
qualification, one nore reaction. Which is that | think
that it's going to be really inportant that people trust the
qual i fyi ng organi zation. And that's sonething we're al
ki nd of dancing around here. And that's not just industry
trusting it, it's also the environnmental conmmunity and
others trusting it. The state is going to have the ability

to say it's okay or not so they'll need to trust it.
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And that's why | think conflict of interest is
inmportant. So | agreed with all the first parts that Bill
rai sed about what is a conflict of interest but again | fal
on the need to make sure that we have an organi zation that
feel s as independent as possible. And that is alittle
conpl i cated because when | started reading this |I was
t hi nki ng about, well who serves on the Board? And you don't
want any advocacy organi zation to have that rol e of
certifying assessors, that would just be totally
i nappropri ate.

So I don't know exactly how we wite that in and
what nodels there exist in the law to make sure that DTSC
has the ability to select organizations that are really
going to be trustworthy fromall different viewpoints.
That's | think what we're | ooking for.

And back to just the main thing. | think that the
pl ace where |"'mreally stuck on this is the fact that DISC
doesn't have enough budget to really do a robust plan review
and auditing program And that's why the previous versions
had that third-party review and | understand the basis here.

| "' m not supportive of the approach the Departnment is taking
now based on what | have heard in ternms of the feedback on
t hat .
But what worries nme about it is that that's a --

because the Departnent doesn't have a | ot of resources we
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wind up with not having a | evel playing field anong fol ks
who are doing AAs. That those who are doing a better

gqual ity one versus those who m ght be doing a nore schl ocky
one, they mght get away with it to sone extent because the
Departnment just isn't going to have the resources to go

t hrough and do everyt hi ng.

So here again is another exanple where if the
Departnment had a little nore -- since we're falling on the
side of, we really want the Departnent to be doing those QA
reviews. W're not wanting to have, to privatize that
function; we decided we want to have the Departnment do that.

The business interest may be to actually nake sure
t he Departnent has enough funding to do these properly so
that there is a level playing field. Because otherw se
think it could end up favoring those people who aren't doing
the quality job and that would not be in the interest of the
busi nesses who are conpeting with them

And then finally this is a snmaller point but |'ve
had some troubl esone experience with it, which is the work
pl an piece of the prelimnary AA when that cones in. That
is alargely, it's a selection of alternatives largely in a
work plan. And |I've seen in the pesticide world this does
not work so well. The pesticide regulators commonly require
wor k plans out of pesticide nmanufacturers and you see really

tal ented people who are really smart giving really schl ocky
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work plans to DPR and then DPR has to spend its staff tine
telling the conmpani es what to do.

And I"'mstill trying to figure out exactly what
creates that dynamic. Having spoken with the scientists who
are submtting these plans | know they're fully capabl e of
submtting very high quality docunents and it is a bit
nmystifying to ne why they don't. There seens to be an
advantage in playing the process out that the pesticide
regul ators have to tell themwhat to do, so they're
percei ving that as an advant age.

So I'd caution then in this structure, | think
you' ve done a nice job with the time frames to nmake it
di sadvant ageous to do that. But to think about, are there
ot her things you could do to advantage those people who do a
good qual ity docunment and turn it in.

And the only idea | have from-- right nowto
suggest to you is that the assessors could be reported for
putting in -- so that there could be sonme form of, when DTSC
reviews sonmething and sees that either the prelimnary or
final AA is not of acceptable quality that there should be a
function for DISC to be reporting that to the certification
organi zation and that there be followup on that end as well
as with the conpany that submtted it. So thank you

CO CHAIR CARROLL: Thank you. | have Tim Joe,

Art and Ann and then I'Il go to second round interventions.
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Tim it's yours. Oh, I'"'msorry, Dale. It's new, I'msorry.

PANEL MEMBER MALLOY: Thank you. Wuld it be al
right to ask a clarifying question --

CO CHAI R CARROLL: Absol utely.

PANEL MEMBER MALLOY: -- before giving ny
comment s?

CO CHAIR CARROLL: Certainly, go right ahead.

PANEL MEMBER MALLOY: And this cones up in this
conversation about -- | guess sone of us, | think, maybe
have different perceptions of what the facts will be once
this programrolls out. So | had a question in terns of
whet her DTSC has a sense of, nunber one, exactly how many
staff or resources would be available for, A a review, and
then al so auditing? And then secondly, how many AAs,
assum ng you do the two to four product approach, how many
AAs are you thinking you m ght see? Because you are al
maki ng certain assunptions and the answer to those
guestions, | think are, relevant to how useful this process
woul d be.

CH EF DEPUTY DI RECTOR MADRI AGO. Ckay, in terms of
your first question about nunber of staff. | don't think we
really have a nunber right now That's sonething we're
wor ki ng on and part of how we work on that is through our
annual budget process.

And in terns of the number of alternatives
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assessnments. | don't have a nunmber for you. And | think
that will depend significantly on the particul ar product
chem cal conbinations that we pick. You know, the range of
manuf acturers for a given product will vary with the
particul ar product. But it's obviously sonething we're
going to have to be thinking about in our planning.

PANEL MEMBER MALLOY: Thank you.

CO CHAIR CARROLL: Tim do you have a statenent?

PANEL MEMBER MALLOY: | had some conmments and that
hel ped ne kind of forrmulate nmy conments.

CO CHAIR CARROLL: kay.

PANEL MEMBER MALLOY: But if Ken wanted to
interject --

COCHAIR GEISER. | just wanted to add one
clarification. And that is, because the program-- | think
the way | renmenber it, there's a 180 day period between the
identification of the product chem cal and the tine at which
the prelimnary is due. It isn't just the nunber but it's
the rate at which they conme in. After 180 days there's
going to be how nmany or are they all going to cone in at
once?

PANEL MEMBER MALLOY: Thank you. When you think
about this question about the certified assessor and the
authority, to ne it depends on what you think you want from

a program And it seens to nme there's two different ways

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

280

one coul d characterize this program

One woul d be what | think of as a reflective
approach. That essentially what it's designed to do is get
conpani es to think about these questions, to perform an
anal ysis and to act on that analysis. And that the
regul atory framework is all there to provide sone push and
incentive to it but the regulatory process is not really
focused on the substantive outcone itself, right.

And | got the sense that there's a little bit of a
hybrid there because, you know, at the start of the neeting
| think Odette said how Debbie describes it as, we get the
conpani es to ask the questions but we don't answer the
guestions, the conpani es answer the questions. But then we
have our regul atory response.

So it seens |ike you're |ooking for sonething nore
than a refl exive approach where you're just trying to get
themto think. Kind of like -- | don't knowif it would be
appropriate to say but the Massachusetts TURA approach is
kind of like a reflexive approach, right? It sounds |ike we
want sonmething -- and if this was a refl exive approach
woul d say the way this is structured is probably fine with
sone of the, many of the fine tuning and additional conments
t hat peopl e had nmade.

| f what you're |ooking for is sonmething nore, and

| take it that you are, the neaningful ness part, that
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there's going to be sonme oversight of that and some active
push to ensure that safer alternatives are chosen when
they're available. O that if they' re not that neaningful
controls are going to be placed on the continued use of
hazar dous chemi cal s.

|"mreally concerned about this approach. And not
because of the regulations thensel ves but because, | nean,
it's like the enperor has no clothes. W're sitting around
this roomtal ki ng about a conprehensive program for which
there is no information collection authority to speak of and
no realistic funding available. So this is outside the
confines and yet we kind of play around the edges of that.
And | just wish there were an opportunity or a vehicle by
whi ch this Panel could speak not only to DITSC but to the
Legi slature and the Adm nistration nore broadly.

My sense is that when we say things that people
outside this roomlike, that they'll kind of hitch on to
that and send letters to people and say, you should do what
the G een Ri bbon Science Panel is saying.

| just wi sh, and naybe we could tal k about this
| ater today, that there were a vehicle by which we could
address those folks nore directly. And if there were a
sense on the Panel that there needs to be sonme additional
authorities and sone realistic funding for the programthat

we coul d make that statenent and perhaps that woul d be
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listened to as well as sone of the other things that we've
sai d.

But we live in the world we live in and | know,
t hough, I've got to |like address the question. So how can
we try to make the second-best solution work? Here is ny
concern about what's going on here is that we have seen
prograns |ike this where it's essentially planning prograns
with an auditing function.

And the one I'mnost famliar with is, you know,
facility planning and stormmater pollution prevention
pl anning. Wen | was in practice and when | did work with
the clinic at UCLA one of the areas that we knew we were
going to find lots of problems with was stormwater pollution
prevention planning, which had plenty of guidance docunents
and lots of trained people to do those pl ans.

And t hen when you went and | ooked at themthey
were pretty -- many of themwere quite, quite deficient.
But the agencies really didn't have enough personnel to
review t hem and unl ess sonebody ki nd of highlighted that and
brought citizen suit actions oftentines things generally
didn't happen; there's exceptions to that and I"'mrally
worried that that's what is going to happen to this program

So | think maybe a way to help that, given the
constraints that we have, is with the -- | think all the

suggestions, particularly the ones Ken made about the
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assessors, | conpletely agree wth.

| think focusing on the audit programa bit. |
think it is unclear to ne whether the audit programis
designed to engage in substantive review of decisions that
have been made or sinply another process review. And the
reason |I'm confused has to do with the regul atory | anguage
itself so let ne make some specific suggestions about how --
assuming that it's supposed to be a substantive review,
that's nmy assunption -- sone suggestions | would make about
maki ng that clear.

| f you go | ook at page 41 of the regul ations, that
| ays out the standards that have to be nmet in the second
stage of the alternatives assessnent. And by the way, |I'm
kind of curious why we call it alternatives assessnent? The
statute calls it alternatives anal ysis.

But step two is it tal ks about eval uating and
conparing priority -- well there's actually some substance
to that because | think the alternatives assessnent actually
has some connotations with it and sone history and tends to
stop at kind of the performance matrix part of it. It
doesn't really engage in the evaluative aspects that's so
unique here. So | think it m ght make sonme sense to stop
using the older termand to kind of brand Iist with the new
termthat's in the statute. But okay.

So step two tal ks about eval uate or conpare
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priority product.

Step three says, responsible entities select the
alternative that will replace or nodify the priority
pr oduct .

| f you want to have an auditing programthat is
substantive | think there has to be sone integration into
t hese provisions of sonme substantive standards agai nst which
the evaluation will be done and the selection will be done.

And | will put ny noney where nmy nouth is and -- | have
said this a lot of tinmes and | have never actually conme up
with any, | understand that. So | amgoing to try and cone
up with sonme exanples of what | have in mnd and send it to
you. | think other folks, if they're interested in this
shoul d al so be thinking in those sanme ways.

The ot her suggestion | have is actually in the
audit provisions thensel ves that appear on page 65. To
clarify whether this provides the Departnment with the
authority to not only review but to require changes or to
cone to a different conclusion. R ght nowit says you can
audit conpliance with Article 5 requirenents. Right now the
Article 5 requirenents are all process requirenents nostly.

Not all but nostly.

But then nunber two says you can audit information

qual ity and adequacy of analysis and that to ne seens to

suggest you're going to get to the substance. |If that's
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what you're trying to get to, in addition to adding
substantive standards that you coul d assess against | would
al so make it clear here that that's what is intended in the
audi t.

The ot her specific suggestion | have is that in
your authority for review of prelimnary AAs and final AAs
that you al so use that |anguage of, is there a deficiency
with conpliance. And that to ne reads kind of like
conpl eteness determ nation or process determnation. And if
you want to have the substantive ability to require changes
or to cone to a different conclusion | think it either ought
to be in that particular provision or it ought to be nore
expressing the regul atory response.

Because the way regul atory response is witten
right now, in a sense it puts us right where we are
currently where it's witten as if you can ban certain
products if you feel i's necessary, regardless of what's in
the AAA. That's how !l read it. But it doesn't give you the
authority to in any way encourage the adoption of a safer
alternative.

So if you thought there was a safer alternative,
maybe even one that was identified in the AA that was
rejected by the other party, it seens to nme you have the
authority to ban the product the way these regs were

witten. To nmaybe put the person on the non-conpliance
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list, depending on how you wite the standards. Require
engi neering controls for the existing product.

But | don't see any authority the way this is
witten to actually in any way, either directly by requiring
adoption, maybe that's too strong, or indirectly the way the
EPA' s SNAP program for ozone-depl eting chem cals, where you
have a separate authority where you can approve acceptabl e
substitutes. So that would be different, right?

So one is require people to adopt a different
alternative, which may be too strong an authority for lots
of different reasons for sone folKks.

O to say, we're going to ban this product and we
have a process in |ine where fol ks can cone and get approval
for a substitute for that product. And | think there's lots
of experience in the SNAP programas to how that would
function and mght work. And it's a way, | think, of
achieving the statutory goal, which is to not have sinply
product bans with, you know, kind of a Wld West free-for-
all after that that could lead to regrettabl e substitution
but rather an affirmative attenpt to gui de the nmarketpl ace
towards safer alternatives. Thank you.

CO CHAI R CARROLL: Thank you, Tim Let's sort of

review the bidding of where we are here. | have for first
interventions, and | think this is correct, | have Joe, Art,
Ann and Dale. | have M ke and Meg who would |li ke a second
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opportunity to speak and we have approxi mately 25 m nutes
remaining in this session. W're going to have to be pretty
good about time because there are planes for various people.
So taking all that into mnd, Joe, the floor is yours.

PANEL MEMBER GUTH: ['ll only take 20 m nutes,
here.

(Laughter.)

kay, | want to nake a brief remark on the
transparency issue. You asked a question of whether AAs
shoul d be -- redacted AAs should be put on your website and
made publicly avail abl e.

Ken rai sed an interesting, you know,
countervailing -- | think you should, | advocate that you
shoul d do that. Ken suggested that, you know, naking these
things public mght restrict, you know, the depth of
anal ysis that people do because there is going to be
scrutiny of it. You know, there are clearly places where
you want to create privileges and, you know, protect
anal yses fromdi sclosure to get, you know, nore honest
anal yses.

But | don't really think this is a good situation
for that. | nmean, | think program-- for |lots of reasons
but maybe nost inportantly because DTSC just has such
limted resources that | just think that public transparency

is very inportant here, particularly if we want to think
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about these as providing a sentinel kind of function. |
mean, if the market doesn't really know what's happeni ng
it's not going to work as a sentinel to conmunicate, you
know, to the market, influence the market.

So | really think that I would advocate the AAs
shoul d be nmade public. Redact, they're going to have to be
redacted. W need to see that situation. |If you don't put
t hem on your website, you know, interest groups are going to
request themthrough a FOA, they're going to get them and
then they' |l put themout there. But it won't be as
authoritative a disclosure as if it's just on DTSC s
website. | think it's a real issue here how the trade
secrets is going to work in that the public disclosure of
t hose AAs needs to be done so we can see how that's worKking.

And then one other aspect of that that | want to

highlight is the assessors can develop -- this is on page 38
of the regulations -- their own AA process that differs from
the one that DTSC develops. | think conpanies are

devel oping their own processes now, sone have inpl enented.

| think they look at themas actual, you know, business
assets that they devel oped. | have heard people are even
pat enti ng those things as business nmethods. So | guess it's
possible to imagi ne that the AA process that's used itself
woul d be clainmed as a trade secret and not discl osed.

| think that would be very hard to stomach, you
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know, if we have an AA process that cones out. And not only
are the chemcals in the products and the alternatives that
are selected or not selected, if all of that is trade secret
so it's very hard to penetrate -- but even the process
that's used to do the evaluation is a trade secret, you
know. So | guess | want to suggest the possibility of
saying that an alternative process can be used but it can't
be clained as trade secret. It can only be used if you're
going to disclose that so that it can be, at |east the
process can be eval uat ed.

CO CHAI R CARROLL: Thank you, Joe. Art.

PANEL MEMBER FONG  Thank you, Chair. | just want
to touch back on the accreditation body, especially the
comments that Meg nade about perhaps using the UC Extension.

| think that's an excellent idea, however | do have sone
concerns. | think the UC Extension is just excellent on the
educational function part of it but I'"'mnot sure that the UC
Ext ensi on woul d want to get into the adm nistrative and
accounting function of, you know, certification where they
woul d have to maintain -- you know, keep track of people's
conti nui ng educati on.

So perhaps as an alternative and to junp start the
process is to have DISC actually considering form ng sone
ki nd of agreenment or understanding with an existing,

establ i shed professional organization. 1 don't know what a
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good one is but perhaps sonething |ike Al HA Anerican
| ndustrial Hygienists Association. Sonmething simlar to
that but product safety specific. That way they woul d
al ready have the infrastructure and the, you know,
mechani snms in place in terns of training, testing and
mai nt enance of certification. Just as a suggestion, thank
you.

CO CHAI R CARROLL: Thank you, Art. Ann

PANEL MEMBER BLAKE: Thank you, Art, for bringing
UC Extension back into this. And Meg beat nme to it so thank
you for the plug for Extension. |In addition to being on the
Advi sory Board for the Green Chem stry Certificate Programl
have al so devel oped curricula and continuing to devel op
curricula and be an instructor in that program

Art, | think they do actually have that ability to
track training and, you know, they do track that for severa
certificate prograns, |I'd have to double-check it. But I
t hi nk your exanpl e of an existing professional organization
woul d al so be anot her option.

Also | amgoing to inplenentation again and
t hi nki ng about exanples that we can | ook at in the nore
i mredi ate term of how to go about using -- authorizing
accreditation bodies both to do alternatives assessnments and
training the trainers. And since Lauren is not here inagine

me with blonde, curly hair for a nmoment and I will channel
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her. Geen Screen is currently doing this or is in the
throes of doing that and that would be in interesting thing
to look at. They are both certifying external bodies to
perform Green Screen alternatives assessnents -- | realize
that is a sort of a smaller version of what we're | ooking at
here, and al so thinking about how to train trainers within
Green Screen. So that's a very i medi ate source of
information on this conmttee itself if you could | ook at.

| would al so | ook at perhaps the Design for
Environnent alternatives assessnent program and how they're
goi ng about -- | don't know about their training piece but
at least they are certifying third parties. | haven't
t hought that all the way through but | think Geen Screen
may be a better, closer option.

CO CHAI R CARROLL: Thank you, Ann. Dale.

PANEL MEMBER JOHNSON: | thought it was Lauren.

CO CHAIR CARROLL: I'msorry?

PANEL MEMBER JOHNSON: That was Lauren.

CO CHAIR CARROLL: Oh, I'msorry. Thank you
Lauren. Your hair | ooks marvel ous.

(Laughter.)

CO CHAI R CARRCLL: Now Dal e

PANEL MEMBER JOHNSON: Thank you very much. And
"1l keep my hair the way it is.

So as | was |looking at this and then listening to
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everybody else | think what conmes out is that the bones of
this will work and it's in the details of everything of how
you actually get there. And to nme what this is setting up
over time is a self-policing type of process. That's what
you're hoping it sets up. That, you know, there's a new
phi |l osophy that's taking place within industry or whatever
it happens to be, but it's self-policing.

And then there's checks and bal ances al ong the way
so that at | east you hope to get to the old 80/20 Rule, that
80 percent of the stuff comes out correct and 20 percent may
not be. And that's always, you know, that's kind of the
standard that's used for that.

Now there's a couple of interesting things in
terms of certification prograns. One, there's certification
to create credentials, and then there's certification to
create a license to do sonething. And those are two
different things. So if | said, you know, here | am a
board-certified toxicologist, that's a credentialing type of
thing. But it's what | do in relationship to that
internationally that maybe nakes ne acceptable as an expert
in certain areas.

But then there's a licensing part that allows you
to do sonething. You know, I'"'ma |icensed pharmacist. And
to do that | have to maintain -- | don't do that but -- in

fact 1'd be dangerous if | tried to do that. But, you know,
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there's -- you know, you have to learn how to spell drugs or
somet hi ng.

(Laughter.)

So we have to be careful in ternms of what we're
dealing with for certification. 1Is it a credentialing type
of thing or is it alicense to do sonething? And the
critical thing here to ne is that when you put in an audit,
an audit part in DISC, then the auditor has to be
credentialed or licensed in the sane way that the people
that are doing it. |If you don't you do not have the
appropriate audit that's actually acceptable. And so that's
sonet hing you have to be extrenely aware of.

But to go back. | think that the aspects of this
as its witten will work and it's the details that's going
to make it happen. And | kind of agree with the idea that
this will take place over tine. There's got to be sone
flexibility init. You' re going to learn a lot. But you
can't wite it so that it's just so overly-restrictive on
the front end. Now when you get --

And | want to nmention sonething about conflict of
i nterest because this is sonething that is just inherent in
t he whol e process. Everybody, and this includes ne,
everybody who works for a conpany gets into the product
defense node. And you tend to get into that within the

first two nonths of coming into a conpany. It doesn't
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matter what your field is, you' re in a product defense node.
And you could viewthat as a conflict of interest but it
is, infact, the way it is within -- and it has to be. Wy
woul d you hire sonebody into a conpany that isn't, you know,
supporting the products and everything el se.

And so the whole idea of conflicts is just
inherent in this whole thing. And that's why | agree,
agree with Bill that | think you have to just end the whole
i dea of conflicts of interest because it's just there. |It's
al ways been there, you have to deal with that in a self-
policing aspect and you hope that it comes out to the 80/20
Rule. To summarize then, if | can count to five, to
summarize, | think this will work and it's a matter of just
wor ki ng out the details.

CO CHAI R CARROLL: Thank you, Dale. | have Roger
and | want to -- | want just a short process check. Julie,
Ri ch and Bruce, you have not asked for the floor. Not
i nterested?

PANEL MEMBER CORDS: (M crophone not on.)

CO CHAIR CARROLL: I'msorry?

PANEL MEMBER CORDS: (M crophone not on.)

CO CHAIR CARROLL: Al right, 1I'Il put you on the
list, thank you, Bruce. Roger, it's yours.

PANEL MEMBER McFADDEN: Thank you, Chair. 1'Ill go

qui ckly here. The first thing is the conflict of interest.
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| think at the very least the conflict of interest should
be disclosed. So if the assessor has a conflict of interest
-- so no matter how you mght go it needs to be disclosed.
There is a portion where, | think -- | think you're going to
di scl ose the assessor's nanme as part of this, | believe.
Maybe any conflicts of interest associated with that
assessor mght be kind of a mddle point to get away from
this econom c piece. Because | don't know how you deal with
t hat one.

Secondly, Bob's idea of senior |eader sign-off.
kind of like that idea but I mght suggest one addition.

And that would be liability insurance. Sone kind of a --
for instance, professional liability insurance is a nornmal
thing for a professional. And maybe to require that to be
in place for your protection.

Ken, | like your idea of the portion of the fee
going to the DTSC, though I don't know how that works
regulatorily. | don't know if you can even accept it; |
don't know how you go about it. But | |ike that idea.

And then Ann's idea of the Geen Screen | think
really nakes a | ot of sense because that's a process that
busi nesses are using today to incorporate into their kind of
AA thinking. And so trying to attach to something that's
al ready being enbraced in business m ght be a good thing.

Thank you, Chair.
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CO CHAI R CARROLL: Thank you, Roger. Bruce.

PANEL MEMBER CORDS: This is a how do you protect
i nnovation, question in the publication of the, let's say,
the redacted form | assune that the alternative will be
named. Here's the problem Five conpanies show up as
having a chem cal of concern in a product of concern in your
first round.

Conmpany A conmes up with a solution. Through
i nvestment and i nnovation they come up with an answer, the
ot her four don't. How do you protect the information
devel oped by Conpany A? |It's still a free market system |
mean, we still have to be -- | nean, that conpany shoul d be
rewarded for --

M5. HECK: So the way it would work is the
conpany, if Conpany A believes that the alternative they
have cone up with is in fact subject to trade secret
protection, they make that claimwhen they submt the AA

PANEL MEMBER CORDS: Ckay.

M5. HECK: The Departnent independently reviews
and sees if it concurs with that determ nation. And that's
how it would play out. So it's neither -- you know, it's
neither de facto in or out as a category of information from
being trade secret. The only thing that's per se out is
this hazard trait information, this odd provision in the

statute. So we would -- parties are free to nake the claim
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and then we would review.

PANEL MEMBER CORDS: Ckay.

CO CHAI R CARROLL: Thank you, Bruce. GCkay, M ke,
it's yours.

PANEL MEMBER W LSON:. Thank you, Bill. You know,
when | first read through this | was really struck about how
we have -- this represents to ne an extraordi nary
opportunity to build professional and technical capacity in
California among a comunity of alternative assessors, you
know, who continually inprove their practice and so forth.

| went through the industrial hygi ene program at
UC Berkel ey accredited by the Anerican Board of Engi neering
and Technol ogy. That cadre of students -- | guess |I'm
getting -- the point is, what does that capacity | ook |ike?
What does it look like to build professional capacity? That
cohort of students to this day, nine or ten years |ater,
continues to interact. They're in different parts of the
state and they all face comon probl ens around protecting
wor kers and al so under standi ng environnental exposures and
engi neering. And they talk to each other and they get
t oget her once a year and they develop a field of practice.

And | guess, you know, this gets to, you know, Tod
Del aney' s point that what we're struggling with here in a
way is that the world of alternatives assessnent is not a,

there is not a lexicon. There is not a dogma, in a way,
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that we teach a certain body of know edge and then you

understand that and now you're certified, bang. It's a
field that's developing. It's rife with discovery and
inquiry and the need for continual inprovenent. So that's

a, that's a nodel of professional education versus
vocational education, if you wll.

| think Tod's point about that -- it's actually --
there's a place in the regul ati on where, you know, it
stipulates the alternative chem cal being considered in a
nunber of ways, a nunber of places. But in fact we all know
it's much nore conplicated than that. There are alternative
processes and so forth that involve not chem stry
necessarily but engineering, environnental engineering,
finance, |law issues, questions of relative risk and so forth
that are sophisticated and they're conpli cat ed.

And so | think it would be expedient in a way to
nove this field of practice into a private consulting arena.
And | would just urge the Departnment not to nove in that
direction. That the way we can develop -- again, this is
sort of Bill's point about devel oping a, having a 20 year
vi si on of devel oping capacity in this developing field. As
ot hers have said, driving this as nuch as we can into the
exi sting educational systemin California. In ny view of
that, that includes the community coll eges, the CSUs, the UC

system and the UC Extension for that matter.
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This is -- building technical and professional
capacity is a process that I think can be, can and shoul d be
i ntegrated across our existing educational systemand it
sort of incorporates this process of teaching student
i nnovation that grows out of that. Professional practice,
apprenticeship training of sorts, continuing education and
research. And students who cone to this process and
recogni ze there are fundanental research questions that we
need to answer here as we're noving into new materials and
so forth. That's long-term capacity.

| guess it gets nme back to Art Fong's original
poi nt about smart regulation and policy. How does it
develop a spirit of inquiry and di scovery and educati onal
capacity in the state versus a check box, nore sort of
regul atory oversight? There's a spirit there that | think
that's evoked here and we're getting to in this regul ation
but we can do nore, | think, in invoking a capacity-building
educati onal arena.

And so that's -- again, it's sort of -- there's a
| evel of sophistication, a sort of cutting edge strategy
that I think could be -- could be hel ped, could be
i nocul ated by this process and by the regulations. O
course, you know, |I'm happy to help with that in any way
that I can. You know, we have a | ot of experience in sort

of struggling through this process at COEH
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On the conflict of interest side, this is -- one
way you avoid conflict of interest is to nove this process
into the state's educational infrastructure. W did -- you
know, one of the things |I mentioned earlier around the
training of contractors at public works projects. That was
privatized previously and based in consulting firns. They
were not only conducting the training and training of
trainers but they were doing assessnents and auditing.

Utimately it was discovered that they were
suffering fromconflict of interest issues that diluted
their credibility in a way and sort of gets to Dale's point
around this sort of product defense. There was an internal
conflict of interest that was devel oping there that we
finally discovered but it took several years. | just, you
know, want to encourage in any way that we can to nove this

into our existing educational systemfor all of those

reasons.

CO CHAI R CARROLL: Thank you, M ke.

PANEL MEMBER W LSON:. Thank you

CO CHAIR CARROLL: Julie, | see, | see your flag.
You haven't spoken yet, I'"mgoing to give preference to you
and then I'll touch the others. | would ask the second

interventions to be brief, please. Julie.
PANEL MEMBER SCHOENUNG  Thank you, Chair. M ke

| love your optimsm | mght be nore of a skeptic. | just
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wanted to echo an experience that | have and it reflects on
Kelly's comment about why do the scientists not bother to
wite areally well-witten plan when you know they could
and | think Timtouched on that as well in ternms of howto
do we ensure quality of these AAs. It would be lovely it
got into the acadenm c arena and becane sonet hi ng people were
really proud of generating and providing to the state.

But | think I would just -- | was renenbering a
few years ago working with the fol ks here from DTSC and t he
pol lution prevention group and the source reduction plans
that need to get submtted and how frustrated we all were
wi th how poor the quality was. And if we could just even
have a nechanismto go back and say, this isn't what we were
| ooking for, can you actually tell us this, this and this,

t hey woul d have been nuch nore useful.

So | guess ny suggestion is I'"mnot a regulatory
witer; | don't know what the right |anguage is. But maybe
| ooki ng at exanples of what didn't work or what doesn't
provide a really high quality report such as in the
pol lution prevention, source reduction nmandates and in these
ot her prograns around the state and try to find nodels where
it does lead to quality reporting, I would just encourage
sonme background on that if you have the opportunity to.

CO CHAI R CARROLL: Thank you, Julie. | have three

nore requests for intervention and I amgoing to ask you to
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take no nore than a mnute, please. Meg.

PANEL MEMBER SCHWARZMAN: Thanks. This is just
specifically pertinent to the issues that have been rai sed,
"1l save the other ones for the |ater section.

One is to follow up on this conflict of interest
issue. | think there is a real difference between the
peopl e who are doing the teaching in an accreditation
program and the actual accrediting organization and the
assessors. So there's three different bodies here that
we're tal king about and I don't want to conflate them

The accrediting organi zati on obviously needs to
have no conflict of interest, as | believe the assessors.
But what that nmeans is no existing financial stake in the
outcone of the alternatives assessnent or in the way that
people are trained to do it.

And that doesn't nean an absence of experience in
econonmic entities. So we want people with experience in
industry to be involved in the process of how one assesses
alternatives. But the outcome of an alternatives assessment
shoul d not advantage or di sadvantage the person who perforns
t he assessnent, and | think that's a difference.

So in Extension, for exanple, Ann is an
i ndependent consul tant who teaches in it. There are nany
peopl e who have experience, 30 experience in industry, who

teach in Extension. But Extension itself doesn't have any
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econonmi c interest or experience necessarily in any econonic
entity.

The second issue that | want to raise hasn't been
tal ked about yet, which is the issue of disputes. And there
are provisions in the regulations that allow for disputes to
be raised for any action that DISC takes at any point in the
process. And sonething that's in the sunmary but | could
not find in the regulation itself, probably ny own problem
is on page four of the summary, which says that conpanies
can dispute any action. Wich to ne includes listing of a
chem cal of concern or listing of a priority product --
designation of a priority product. And that that action is
stayed during the dispute.

And so since our goal here is to get to
alternatives assessnent, and since many of the regulatory
responses don't actually hinge on the outcone of an
alternatives assessnent, the idea that you can put on hold
any |level of action by the Department during a dispute to ne
has ram fications for alternatives assessnent and their
validity and getting to themin the way that we're
di scussing here. | just want to raise that issue.

CO CHAI R CARROLL: Thank you, Meg. Ken

CO CHAIR GEI SER:  Quickly just in response, a bit,
to Mke's statenent about the capturing of the | earning that

is taking place, because this is such an enornous
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opportunity to really explore this idea of a alternatives
assessnment and to build our collective know edge and al |l of
how to do this.

| shoul d have paraphrased ny earlier statenment by
saying ny learning originally arose out of in 1983 when |
wor ked on the passage of the Massachusetts Ri ght to Know,
workers Right to Know bill. And we nmade no attenpt, paid no
attention to the market it was going to create for
consultants to run in and sort of offer services to
managenent about chemi cals used in the production processes.

And it was, as Timnentioned, a WIld Wst show |
mean, it was like just a -- there were huge abuses during
that period. And | had never fully understood that a
regul ation often creates a nmarket so we had m ssed t he whol e
notion. So when we did the TURA program | wanted to really
capture that idea and really nmake that a part of our
| earning and all ow that trenendous fl owering of
professionals to really be a part of the growh of the
program

And so yes, we actually, the Toxics Use Reduction
Pl anners, we cel ebrated them and nenorialized them and nade
them very nuch siblings of the program To the extent that
they created their own association, they had their own
awards program Today they are a very -- and the |ast piece

is that they are a major constituent of the program So
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t hat when the program needs support in the |egislature or
when the program needed to be updated they were a very

i mportant part of the know edge and all that cane back to
the programto really support it.

The use of the university was al so val uable and |
will -- you know, I"mopen here. | think Art's right,
pr of essi onal associ ations may be a good, a good opportunity
as well. But the university turned out to be terrific. It
gave the program trenmendous |egitinmacy because the
university, as is here the California system is well-
respected so it gave it a kind of enbodi nent of authority,
of a kind of know edge and all.

But what it also did was it kicked into the normal
parts of the university, such that within the University of
Massachusetts we began to offer courses for credit for
graduate students. And then in ny case actually we
devel oped an accredited graduate programin this area so
that we were producing and we were getting planners com ng
back to school to get a degree to go out and do this. So it
becanme a channel for much | arger |earning and much nore
feedback so | just want to note that as well. Thank you.

CO CHAI R CARROLL: Thank you, Ken. Kelly.

PANEL MEMBER MORAN: Extrenely quickly. W' ve had
a |l ot of discussion about conflict of interest and | just

want to wap up by saying | think the Departnent correctly
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created different provisions for assessors and for the
accreditation organi zation. Assessors will all have sone
| evel of conflict of interest because they will be paid by
t he conpany for whomthey are doing the assessnent.

That is actually why it is so inportant that the
accrediting organi zati on be independent. And that's the
word that | think is probably the nost inportant word to
t hi nk about. How do we enbody i ndependence in the
regul ations. And the goal of that is to ensure that it's
trusted by all of the different stakehol ders including the
state itself. Thank you.

CO CHAI R CARROLL: Thank you, Kelly. Al right,
that brings us to the end of this session and thank you al
very rmuch

We have a break now. | would ask you to be back
here by 20 after, please, recognizing there's alittle slop
inthis. W would like to kick off at 10:25 so pl ease be
back about 10:20 and then we'll have the final discussions.

Thank you very much

(OFf the record at 10:07 a.m)

(On the record at 10:26 a.m)

CO CHAIR GEI SER  Ckay, let's reconvene here at
this point in the norning on the second day to try to pick
up any additional conmments, any things that you didn't have

a chance to say. Bill just hunorously asked, do you think
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there is any possibility that there could be anything |eft
to say? But |'mguessing that -- not only guessing, | have
evi dence that there are sone |lingering thoughts you would
have that you would |ike to provide the Departnment with in
regards to inproving the draft that we see.

One thing to note and that is we are back on-1line
with -- what are we calling it, the web?

CO CHAI R CARROLL: Webcast .

CO CHAIR CGEI SER:  The webcast is back on and we've
got some 10 to 15 people back listening to us. Thanks to
t hose as wel | .

CO CHAI R CARROLL: People who can't sleep in

Chi na.

(Laughter.)

CO CHAIR GEl SERE  So we have about, we're going to
run here -- it's going on to 10:30 here. W'IlIl go for about
an hour, a bit longer than that. W'I|l be |eaving sone tine
here toward the end because I'msure, |ike nme, many of you

are interested to hear Debbie and the staff say how they're
going to respond to this and what the plans are from here,
ad in particular what the plans are for the Science Panel
itself. So | want to |eave plenty of tine for that because
that m ght ensue a bit of a discussion as well.

So why don't we take an hour and see where we are

in regards to just anything that you haven't had a chance to
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present and want to use this tinme for. So | see Dale. And
we'll start with Dale and then we'll go on.

PANEL MEMBER JOHNSON:. COkay, | just wanted to
foll owup again on the conflict of interest part of it. And
| know that we have sone differing opinions at the table
here on this particular aspect of it. And | just want to
make it clear that | think it's very inportant that the
certification and AAs can be done in-house within a conpany.

Even though there obviously is conflicts of interest and

it's stated there could be financial conflicts of interest
because a person works there or has stock options or has
st ock.

But | think it's very inportant in this kind of
program which | view overall as eventually getting to a
self-policing type of program And sone of the people with
the greatest expertise on any product or any series of
things actually are in-house within a conpany. And so |
just want to nake it clear that | absolutely support that.

COCHAIR GEISER: So | have Ann, M ke and Joe.

PANEL MEMBER BLAKE: 1'd like to pick up on a
topi c that has cone up a couple of tine about workers. And
| wish | had a better |language and |I'Il think about this,
about where to put this inthe reg itself. There were sone

suggestions yesterday about different places where we could
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add workers and | wanted to refine that a little bit.

The workers that | have had experience with are
peopl e that are using consuner products and there's often
t he phrase used, "intended use.” And the workers, service
wor kers particularly, are encountering consuner products
sort of beyond the intended use.

So that's a group of people so |I'mthinking about
house cl eaners. You know, professional house cl eaners are
dealing with products that are intended to be used a certain
way and have a hi gher exposure to them Nail sal on workers
the sane thing with higher exposure. So it's a different --

And particularly these are vul nerabl e popul ati ons.

Very often imm grant popul ations that have hi gh exposures,
no understandi ng of OSHA regul ations, that those actually
apply, and other things like that.

So I'"'mnot sure how to define that but | want that
particul ar group of workers to be considered, in addition to
what we're thinking of in ternms of |ike manufacturing
wor kers and so forth. Service workers with exposure
potentially to consunmer products.

CO CHAIR GElI SER.  Thank you, Ann. M ke.

PANEL MEMBER W LSON: Thank you, Ken. | have a
coupl e of reflections on points that others have raised.

One was actually Julie's point about, |I think it was SB 14

under the Pollution Prevention Program
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As part of the work that we did for the Senate
Environnental Quality Conmittee and its counterpart on the
Assenbly side, the Assenbly Comm ttee on Environnenta
Safety and Toxic Materials, we evaluated, in our 2006 report
actually to those bodies, we evaluated a whol e series of
voluntary strategies to notivate behavi or change within
i ndustry sectors. And one of those was SB 14. And |'|
just read a couple of sentences fromour findings with that
program fromour report. It said:

"Under SB 14 the California Departnent

of Toxi c Substances Control found that 29 of

40 California firns evaluated in 1998 in the

chem cals and allied product sector were

significantly out of conpliance. DTSC

concl uded the underlying problem may be that

conpany managenent |acks conmtnent to

devoting the necessary resources to eval uate

source reduction options.”

And then our conmentary:

"Wt hout a robust market or regul atory
driver nmost firnms seek to avoid the

di sruption and costs that can acconpany

t echnol ogi cal change, even when such changes

are necessary for the long-termviability of

the industry as a whole. As a result we
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found that policies that could induce

t echnol ogi cal change were largely absent from

voluntary initiatives."

So that's just a reflection on, you know, previous
effort fromDTSC in this arena

The second was on Meg's point about the -- which
appears on page four of the summary under part G which is
the -- that stays any requirenent, including posting of
information as | understand it, in the event of a dispute.

We have experience with this, again, with your
si ster agency on the Cal - OSHA where worker health and safety
violations are stayed if the conpany appeals the violation.

And so | guess | would encourage or recomend a coupl e of
things. One is to be in touch with your counterpart at Cal-
OSHA on what the experience has been, you know, w th worker
health and safety problens. You know, with that provision
that allows the hazard to continue unchecked until the
appeal is heard and resolved. | see that as inherently
probl emati c.

And then ny question is, is there a way to craft
this regulation that incentivizes the other direction? That
incentivizes conpanies not to raise a dispute and to nake
the corrections, even when a dispute is likely or they
di spute, they dispute a ruling that DTSC has or what have

you that notivates the corrective action rather than |eaving
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it stayed. Thank you.

CO CHAIR GEI SER  Thank you, Mke. So we have
Joe.

PANEL MEMBER GUTH:. Thank you, Chair. |'m going
to make a couple of quick coments and then | would like to
ask -- there are a couple of revisions | want to ask DTSC
what their thinking is about them

One is there is a provision on the effect of other
laws in this draft, which is really different than previous
drafts we saw | ast Septenber and Novenber, and |I think this
is a vast inprovenent. | think this is the right, | think
what you have here is the right structure. Basically the
earlier versions were, if other laws deal with the issue at
all then you'll be hands off here. 1It's really only going
to keep you off it if those regulations inpose the sane
degree of regulation protection that this programwoul d
offer. And | think that's the right approach so I just want
to support that. There are a couple of fine points about
that that naybe 1'Il just talk to Coll een about, you know,
of f-1i ne.

The second point is on regulatory responses, which
we haven't tal ked about very much. There is a provision on
page 48 which defines when no additional regulatory response
is required. And part of that is that the selective

alternative -- there's a certain standard for inpact on
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human health or the environment. And then there is a
provi sion on page 52 which defines DISC s authority for
i nposing a regul atory response, which is in terns of
potential adverse inpacts on hunman health or the
environnment. But these two standards are not the sane.

| guess ny first inclination would be they ought
to be the sane, for a couple of reasons. One is, | nean,
these are setting out |egal standards. There is going to
be, you know, dispute about what they nean and, you know,
there will be a whole body of law that will devel op what
they mean. And if we have different standards we are going
to have two different fights about that.

But it seens |ike they ought to be the sane
standard. | nean, it seens that the standard for when no
addi tional regulatory response is required ought to draw the
sane line as the line defining DTSC s authority to inpose a
regul atory response. So | just think those ought to
conform They ought to be symetrical definitions of the
sane line that is being drawn. Because it would be
logically odd to have those lines drawn in different places
and create a whole or, you know, anyway.

And | guess the suggestion that | offer is the one
that you have for defining DISC s authority for regul atory
responses, which is on page 52 in 69506.6(a). It tracks the

| anguage of the statute and we'll have to find out what it
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means. |It's probably the best you can do for now. That's
the one I would say ought to just be confornmed on page 48.
Al right. And then my questions -- unless there's a reason
that you want to draw themin different places.

M5. HECK: We'll |ook back and | ook and see if it
makes sense to conformthe | anguage.

PANEL MEMBER GUTH. Ckay. On page 27 of the
regul ation, product prioritization, (a)(1l) there. The
Department shall consi der adverse public health inpacts from
a chem cal of concern in a product due to potenti al
exposures during the -- | feel like this is a truncated
analysis and | want to ask you why you're truncating it
where you are? It's during the manufacture, useful life and
end of life disposal or managenent of the product. What
that doesn't include is sort the manufacture of the COC
itself. You're just starting at the point at which you're
starting to manufacture the product, okay.

|"massum ng that that tracks into the obligations
for doing the AA. But, you know, that's just starting the
analysis, it's not a full life cycle assessnent of the
chem cal of concern or the alternatives, it's just starting
at the point at which it's becom ng incorporated into the
product so |I'm wondering about that.

| nmean, there can be lots of life cycle inpacts of

chem cals of concern and alternatives that cone before that.
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And al so worker exposures, all the problens with bulk
chem cals, et cetera. And so |'mwondering just --

obviously it's an easier problemto deal with but also it's

not a full life cycle on chem cal of concern or the
alternative. So | wanted to -- maybe | should just ask you
about that.

CH EF DEPUTY DI RECTOR MADRI AGO. Let us go back
and take a look at it.

PANEL MEMBER GUTH: kay.

CH EF DEPUTY DI RECTOR MADRI AGO. Particularly I
want to take a | ook at kind of the context set by the
stat ute.

PANEL MEMBER GUTH: kay.

CH EF DEPUTY DI RECTOR MADRI AGO.  And how t hat
relates to that. GCkay?

PANEL MEMBER GUTH. Ckay. Because, | nean, you
coul d have differences in the chem cals of concern and
alternatives that precede the point at which they are being
incorporated into the product that's relevant. Okay.

The second point, maybe al ong the sanme ki nds of
lines, is bulk chem cals, page 36, are renoved fromthe
regulation -- the definition of consumer product really.
They' re renoved fromthe scope of the regulation. And |I'm
| ooking at line -- on page 36, line 26. A bulk chem cal

pl aced in the stream of commerce that neets the definition
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of a consuner product is not included, right, in this
article?

A bul k chemi cal. You know, a barrel or a tank car
of chemi cal, is a consuner product within the definition of
the statute. And | understand why you are not focusing on
that as a priority now, you're focusing on other consuner
products. | think that makes sense for a | ot of reasons.

But I'mnot sure why you would take it out of this
regulation. | mean, if the point cones at which you want to
deal with, you know, a tank car of a chem cal as a consuner
product, you have to wite a new regul ation.

| nmean, why cut it out of the regulation would be
my question? |It's part of the statute, it's part of the
prioritization issue for you. | just don't see why it
shoul d be carved out of the statute. It sort of sends a
signal too really that not only is it a matter of tim ng and
prioritization and letting a program devel op but that you're
really not interested in that issue.

Then the |ast exanple -- maybe 1'I|l ask you, you
know, what your thinking is on that?

CH EF DEPUTY DI RECTOR MADRIAGO: W'l have to go
back and take a | ook at that.

PANEL MEMBER GUTH. Ckay. And then a simlar
thing. The regulation on page four, let's see if |I can find

this. The chapter does not apply to any consuner product
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manuf actured, stored in or transported through California
solely for use outside California. So it's on |ines 22-23.
So we're going to do all this work to identify chem cal s of
concern, products of concern. And if they're manufactured
in California, you know, but only sone parts of the products
are sold in California then the inpacts are limted to, you
know, the portion of the manufacturing activity that is
related to selling products in California, even though there
can be a |l ot of inpacts on the environnent, on conmunities,
on workers, related to manufacturing the products that are
shi pped out of the state. And so | guess | want to ask you
about that. That also seens |ike an undue constraint on the
program particularly, you know, obviously workers and
comunities cones up in that.

CH EF DEPUTY DI RECTOR MADRI AGO. And so we tal ked
about this a little bit yesterday.

PANEL MEMBER GUTH:  Yes.

CH EF DEPUTY DI RECTOR MADRI AGO. We'll go back and
t ake another look at this. | think both of these, | think
part of our thinking was we really were trying to, | guess,
inthe regulation itself prioritize our work somewhat to
t hose products that are truly being used by consumers in the
common under standing of the word. But |let us go back and
| ook at both of these again in the context of the statute.

PANEL MEMBER GUTH. | guess the -- just one thing
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and then I'mdone. On that point, it seens like it m ght

actually be creating sone analytical problens. | nean,

there's a process that goes on in a plant. You're creating,

you know, a mllion units, some part of themare sold in

California. But, you know, it is not naturally divided in

the process into parts that are just for California and not

so there's going to be sone kind of weird anal ytica

j udgnment that has to be nade of attribution that, you know.
It just seens like it's creating analytical difficulties

al so. Anyway, that's it.

CO CHAIR GEl SER:  Thank you, Joe. Meg.

PANEL MEMBER SCHWARZMAN: Thanks. The first
point, just to quickly pick up on the issue of workers and
how we' re defining the work place, that Ann brought up.

There is a nice description | think on page 28 of
the regul ation where it says worker -- |ine 37 through 39.
"Wor kers, custoners, clients and nenbers of the general
public who use or otherwi se cone in contact with the product
or releases fromthe product in the honme, work place or
ot her location."

And in support of this | just want to offer sone
data fromthe Department of Public Health, the Cccupati onal
Heal t h Branch, that | ooks anmobng many ot her things, at
occupational -rel ated asthma, and has found in | ooking at

those cases that are associated with the use of cleaning
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products the mpjority of those cases are bystander
exposures. So in that sense we're all workers. W are al
wor king in work places that are hopefully cleaned and so we
are all workers with potential bystander exposure.

So | think sonetinmes we tend to narrow our
understanding of a worker. And |ooking at the data fromthe
Department of Public Health that doesn't hold up. So that's
a good statenent but it's not distributed far enough in the
regul ation to actually have that inpact, it's just in that
one pl ace.

The second point. Thank you, M ke, for picking up
on this dispute issue because | think you said it better
than | did about how to notivate the correct -- you know, of
course there has to be a dispute clause. And | wasn't
advocati ng against a dispute clause, it's just howit's
witten and what it's notivating.

And the point that | didn't nention that you
hinted at was, howit's witten in ternms of the burden of
proof that seens in this iteration to be, or in this witing
to be placed on DTSC before action can proceed. So that was
a clearer statenment of that.

A third point is sonething that hasn't been
brought up yet. M |anguage is deteriorating as we nove
through this. And that is in the definition of reliable

information; this is page 14 of the regulation. Line 66 has
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a whole list of howreliable informati on can be obtai ned and
the definition of it. And it has to nmeet one or nore of the
following criteria and Iine 15 is US FDA Good Laboratory
Practi ces.

There's a lot of work that's been done on this
that I won't go into here but the basic point is that Good
Laboratory Practices, it's a certification programthat was
devel oped decades ago in response to | oosey-goosey practices
within external |labs or private labs. And it's ained to --
so it addresses record keepi ng, what cages -- ani nal
husbandry, those sorts of issues.

It doesn't at all address the quality of the
study. How the research questions are asked and answered.
There are nmany, many exanples, particularly within the
endocrine disruption research literature of places where
even, for exanple, the control animals didn't respond to
estrogen. And so if you're |ooking at whether a chem ca
has an estrogeni c response your control needs to, you know,
show t hat that species of animal that you' ve chosen --

So all I mean to say is GLP doesn't say anything
about the quality of the study. So it's okay, you don't
need to exclude G.P practices but it shouldn't be a way of
defining a quality -- of reliable information.

A fourth point is | wanted to just echo sonething

that Joe brought up yesterday, which is whether there is a

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

321

way that we can bring back into the regulation in a
manageabl e way the issue about notification of change out of
a COC. So | just wanted to underscore that. It was
sonet hing that was unwieldy in the previous versions, but is
there a sinpler way to at | east have the Departnent get sone
i nformati on when that has happened, would be, | think,
enornmously useful to the Departnent.

My |l ast couple of points are sonething that |
menti oned yest erday about non-chem cal alternatives and |
just want to focus on the page in the regulation that deals
with that, which | think is page 9. That can't be. No,
it's page 9 of the summary is what it nust be, 9 of 16. And
this is just |language where it tal ks about -- at the bottom
of the page in Step 3, Initial Screening of Alternative
Chem cals. | think there is | anguage that needs to be
adjusted here. There's really nice provisions in |aying out
how al ternatives assessnents shoul d be done that were
poi nted out by CQdette and Debbi e yesterday about the
guestion of necessity and | think this is part of how that,
asking the question, is it necessary.

From Debbi e's previous work within the San
Franci sco Departnment of the Environnent with the use of
herbicides, | use it as a teaching exanple all the time and
people find it very conpelling. About how to draw the

bounds of an alternatives assessnment based on what questions
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you're asking. The idea that the Gty of San Francisco
reduced herbicide use by 90 percent and has repl aced sone of
t hose, the role of herbicide with tol erance of neadows over
| awmns and use of goats and other non-chenical alternatives
is really creative and interesting to ne.

O course they maintained the use of chem cal
herbi cides in places |like SFO where you can't just put goats
out to, you know, range freely. And so | think that just
acknow edges that there are sone very appropriate uses of
chem cals but they need to be targeted. And that's one of
the roles of a creative alternatives assessnent. So just to
pull in Debbie' s past work on that, which I think is a
charm ng exanpl e.

Finally --

Dl RECTOR RAPHAEL: Meg, I'msorry, what is the
comment on that? 1Is it that it's not strong enough or that
it's --

PANEL MEMBER SCHWARZMAN: No, the conment is where
the | anguage is |l ooking -- sorry, page 9 of the summary,
Step 3, Initial Screening of Alternative Chemcals. So sone
of the | anguage focuses on chem cals and there are ways to
keep that expansive.

And ny final point is just around sonething that
we haven't tal ked about much, which is who determ nes

whet her something is econonmically and technically feasible
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as an alternative. And | knowthis is a thorny issue and we
don't, I won't go into it in great detail. | appreciate
very much there is something excellent in the regulation
that | ooks at externalized costs to the public as well as to
costs of adoption of a new technol ogy.

But | think great care needs to be taken in
wording this so that technical feasibility today -- you
know, what's technically feasible today, or infeasible,
sorry, may actually be feasible in six nmonths or a year.

And that there -- is there a way to wite this provision in
the regulation to feed innovation and adopti on and advant age
interesting new technologies that are a little bit nore
expensive if you look at themthrough a couple of |enses but
not holistically at the outset?

Because the other portion of this is, conpanies
are very good at being able to quantify the inpact of
t echnol ogi cal change within their company, the econonic
i npact. We have many fewer tools of quantifying the
externalized costs to the public. And so it's excellent
that that provision is in there but I'mnot sure how much in
actuality those bal ance sheets will really cone out to
reflect reality. So can we | ook at the wording of that in a
way that it |eaves roomto bring forward new alternatives?
Thank you.

CO CHAIR GEl SER.  Thank you, Meg. And | have now

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

324

Bob, Roger and Kelly. Bob.

PANEL MEMBER PEOPLES: Thank you, Chair. Well,
first of all I know we have already established that I am
not a regular reader of regulations. But | want to assure
you | --

CO- CHAIR GEI SER:  This is changi ng, Bob?

(Laughter.)

PANEL MEMBER PEOPLES: Yes. | want to assure you
| am a reader of these regulations. And to that point I
would Iike to just let you know that on page 29, |ine 40,
the word is "safer alternative" not "saver alternative."

CO CHAIR GEI SER. | thought that was actually kind
of cute.

PANEL MEMBER PEOPLES: | did too.

CO CHAIR CGEISER: | noted that.

PANEL MEMBER PEOPLES: | did too.

COCHAIR GEISER: It's a saver, it's a saver
al ternative.

PANEL MEMBER PEOPLES: That's a very trivia
correction, all right. So a couple of other thoughts here.
Nunber one is under the provisions for
determ nation of safer alternatives. There is aline in

here that says "and the DTSC determ nes there is a safer
alternative.” So |I'massumng that brings up the point it

was not identified in the alternatives assessnent. So the
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guestion in ny mind is, howis that determ nation going to
be made because | don't see anything in here that provides
gui dance on naki ng that decision?

Is it done by the staff, is it a reconmendati on by
the staff to the director who makes the call on that? |Is
there an opportunity for a special panel or a commttee,
maybe a standing committee to deal with these kinds of
things. And if that's the case, how woul d you appoi nt that
conmittee? Wiat are the skill sets that would be
appropriate for that conmttee?

And that ties to ne to a question that the
Director asked ne at dinner last night and that was, howto
use this G een R bbon Science Panel in the future. And so
one thought that canme to mind is that as you go through the
i npl enentation there are going to be questions that arise
and this commttee may be a resource to help you think
t hrough the responses to those questions.

There may be subcommittees that could be forned
out of this commttee to deal with discrete issues. For
exanple, things Iike the judgment of safer alternatives that
| just pointed out. And possibly a role in the future as
you begin to gain experience on what is working and not
wor ki ng and suggestions on how to further inprove the
regul ations and the process. So those are at |east sone

prelimnary thoughts to try to respond to your, your
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guesti on.

|'"d like to at this point in tim also acknow edge
-- nost of mny colleagues did this yesterday and | chose to
wait until today to see how the neeting proceeded.

(Laughter.)

And that is to -- | want to acknow edge the staff
and the | eadership of our chairs who have, | think, made it
possi bl e and have evolved this G een R bbon Science Pane
into one that | feel has becone very productive and one for
which now | feel was a good return on the investnent of ny
time to do all this. | appreciate all the inputs and
perspectives of the coll eagues around the table that hel ped
make this very productive enterprise.

| do want to acknow edge the DTSC staff and the
Director because w thout what you did it would not have been
possible for us to do and contri bute what we have so greatly
appreci ate that.

And then finally | amgoing to end with a quote,
and | shared this with a few fol ks yesterday. Because |
have for a nunber of years in ny current capacity as
Director of the Geen Chemistry Institute struggled with the
conplexity of the issues that we are facing for
sustainability around this world and beating nyself up
because | can't figure it out, okay. It's a big

intellectual challenge. And that is part of what this Geen
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Ri bbon Sci ence Panel and the staff are trying to do with
these really forward-|ooking regul ations.

And | read a quote from Steve Jobs. Maybe it's
appropriate that I'min California and | share this with
you. But the quote kind of speaks to the challenge we're
facing and that quote was sinply: "Sinple can be harder than
conpl ex. You have to work hard to get your thinking clean
to make it sinple. But it's worth it --" And that's what |
t hi nk captures the essence of what we're trying to do so
t hank you, Chair.

CO CHAIR GEl SER.  That was a very nice thought,
Bob, thank you. That was very good, very appropriate, |
think you're right. Roger.

PANEL MEMBER McFADDEN: Thank you, Chair. | would
ditto all the wonderful things you just said, Bob, to
everyone around the table and to the | eaders all the way
acr oss.

| would |ike to draw attention to page three of
the summary in reference to the Responsibility for
Compliance. Specifically related to retailers. So | guess
what | would ask is that there be nore, that there be sone
t hi nki ng here about how specific you are going to define
products, | think that the issue around the retailer
responsi bility here. Because as | understand it there's a

tiering of the manufacturer having the primary requirenent

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O N W N B O © O N o 00 »h W N L O

328

to respond, followed by the inporter, followed by the
retailer.

Retailers carry in some cases hundreds of
t housands of potential products which are identified with
what we call SKU nunbers, which identify very specifically a
product. For us to be able to -- | shouldn't say "us" but
for retailers to adequately respond to this there needs to
be a clear definition of the product. That is, a
description of the product so that we know specifically how
we're being affected and where we're being affected in this
particular case. And | don't see that here.

For instance, there's no reference to time frame
on response. Maybe there is, | didn't see it. So the
retailer, nmy understanding is it would default to the
retailer if the first two didn't adequately conply. And
then they would need to be posted so there's still another
kind of piece here that the retailer wouldn't need to
respond until there's failure -- that it's on the list of,
the failure to conply Ilist.

Is it the product specifically that's listed on
that list? May | get a clarification on that. |Is that what
will be listed? The product, the manufacturer, a SKU
number? How will we be able to cross-reference to that?

CH EF DEPUTY DI RECTOR MADRIAGO W're trying to

be as specific as we can be. W don't -- and in the
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regulations it says what we're going to list when we list a
priority product. W don't include SKU nunber because we
had gotten sonme feedback | ast year about sone problenms with
doi ng that because of the way those change out. But any
suggestions that anyone wants to offer us, whether today or
| ater, on how we can get very specific about that, would be
hel pful .

PANEL MEMBER McFADDEN: The reason | say this is
that if you use product nanes, that can be very problematic
because many conpanies will have names very simlar -- they
may have a group of products that are naned very simlar to
each other. And so it can be very confusing for conpliance
pur poses for conpanies to be able to be in conpliance if
they're not certain and there is not clarity to this. So |
woul d suggest that nmaybe there be sone thinking around how
t hat, how those will be communicated to the retailer,
eventually to the retailer. And then the retailer being
able to respond adequately within the time lines that are
set.

So the name of the -- this one last thing. The
failure to conply list, is it alist of conpanies and
products or just products?

CH EF DEPUTY DI RECTOR MADRI AGO. The list is going
to have as nuch information as we can have on it.

PANEL MEMBER McFADDEN:  Ckay.
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CH EF DEPUTY DI RECTOR MADRIAGO: So it will be, it

will be -- actually how we'll sort it, |I don't know. So it
will have a very detail ed description of the product. And
will reach out again to our retail er association, which has

been quite hel pful to us, and work with them specifically on
that. So we'll have as nmuch information as we can get on
the product, it will list the nane and other information on
t he manufacturer or the inporter or whoever it is that has
failed to conply. W'Il have information about the
requirenent that's related with the non-conpliance and
certain other things that are |isted.

PANEL MEMBER McFADDEN: |Is there -- when the
manuf acturer or inporter submts data are they telling you
the names of the retailers in the state of California that
they sell that product through?

CH EF DEPUTY DI RECTOR MADRI AGO  Um hnm

PANEL MEMBER McFADDEN: Ckay. That coul d be
useful. That coul d be useful.

CH EF DEPUTY DI RECTOR MADRI AGO.  Yes.

PANEL MEMBER McFADDEN:. Because that woul d hel p.
Because many of those products are to be sold through
multiple retailers so --

CH EF DEPUTY DI RECTOR MADRI AGO  Exactly.

PANEL MEMBER McFADDEN: In a few cases it m ght be

that a retailer mght be exclusive to a product but nore
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often than not there's nultiple retailers that are invol ved

in this.

CH EF DEPUTY DI RECTOR MADRI AGO.  Yes.

PANEL MEMBER McFADDEN: So thank you for the
clarification. | think all you can do to nmake that clearer

so that there's a real clean handoff there, it would really
be appreciated. Thank you.

CO CHAIR GElI SER.  Thanks, Roger. And Kelly.

PANEL MEMBER MORAN:  Thank you, Chair. | just
have three points that | want to make that | think are kind
of fairly big picture here.

The first one is that after thinking about this
over ni ght and thi nking about why was it | was unconfortable
with the standards, environnental standards, environnental
i npact standards, and you were so nice to introduce your
fell ow agencies that participated in this and so forth, I'm
realizing that part of the problemhere was that the folks
representing the environnmental side weren't in the room |
had suggested before that you talk to the Water Board and
Fish and Wldlife Service. | also had sone disconfort with
the air, the listing of what defines an air inpact. And
that was the sane thing, you know, maybe these fol ks weren't
at the sane |evel

O all of those folks to consult with the ones

that you probably want to have in the roomfromnow on are
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the Water Board folks. And the reason for that is -- there
is actually a technical reason for that, which is that when
it conmes to non-human inpacts of chemcals there is aquatic
life and the aquatic environnment and there is the non-
aquatic outdoor environnent, which is largely popul ated --

t he species we nost care about are mammals so a | ot of

mammal testing is done. So there's a |ot of mammal data and
that plays into the human data. There is very little plant
data. 1'd love to have us be able to be stewards of plants
but 1'"mrecognizing that that's really not quite there.

But the aquatic environnment is by its nature
di fferent because you are sitting in or swimring in
conpletely inmrersed in the aquatic environnment. And the
ki nds of species that develop are different and their
sensitivity is different because they are getting a nuch
nore concentrated exposure to the pollutants.

And just as an interesting exanple, | recently had
occasion to conpare for a series of pesticides detected in
surface water, hundreds of pesticides, aquatic life
standards and the drinking water equivalent |evels for human
drinking water. In three-quarters of the cases the aquatic
life protection standard was a nunber and it was a | ot | ower
-- well lower and often a lot |lower, an order of nagnitude
or nore | ower.

And because of that difference and that
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sensitivity, and there has been for a long tine the use of
aquatic life as a sentinel for the environment. That's why
you see that in Canada when they're trying to devel op
prelimnary environnmental standards, they're starting with
aquatic life standards. And we can't capture everything
here. W know we can't, we know there aren't the data sets.

But there is a nmuch nore robust devel opment of this work on
the water quality side. So | would urge not only that you
consult with thembut that you bring theminto the roomwth
you as you do the revisions.

And inportantly, this is part of how Cal/EPA
becones nore of Cal/EPA. And | know that that's a
commtrment in this admnistration, to really inprove that
col | aboration anong Cal/EPA. |'ve seen sone interesting
i nprovenents in that area over the |ast decade. |[|'ve
actually seen sone trenendous inprovenents anong one of your
sister agencies, the California Departnent of Pesticide
Regul at i on.

And there | want to note, because | think it's
actually inportant for everyone, that they are revisiting
their prograns to protect surface water quality, which is
the main water end point that we'd be protecting from
consuner products, not entirely the main one. And although
unlike you they aren't witing a big regulation to do that

because they already have this | aw, they are goi ng back and
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exam ning their authorities and maki ng adjustnents in
procedures and other things. So they're touching on exactly
the kinds of things that are the sanme policy and

i npl enentati on questions that you all are asking.

And | know this seens very different but it is
remarkable to ne how simlar they are. For exanple, they're
aski ng questions about the standards. What is it that is
the right place where we say, there m ght be an
environnmental problem a water quality problem \Wat
defines that? What defines that specifically related to a
chemical in a product? So DPR and the Water Boards are
aski ng that question, you and the Water Boards are asking
t hat question, the sane question.

Both of you are trying to establish processes that
account for the pathways to surface water, groundwater and
t hrough wastewater treatnent plants. Again, the sanme kinds
of questions, the same understandi ng.

Both of you are looking at tools. As you nove
into the next phase and devel op gui dance you're going to be
| ooking at tools. How are we going to understand how this
product is used in the ways that it goes through. How are
we going to screen for those water quality inpacts.

There has been sone work here. The brake pad
nodel i ng was actually the first such nodeling that | had

ever seen where someone took product and connected it to
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wat er pollution. DPR and EPA have been asking that question
in a different way and now DPR has actually tasked a staffer
to be working on this kind of, how can we do sinplified
nodel ing tools so we can use themfor screening. So very,
very simlar interests. So | think there is nmuch in conmon
in that that kind of recogni zing those nexuses is part of
what makes Cal / EPA stronger as a group of agencies than it
is as individual departnents.

| want to nove on to two | ess inportant points but
just -- well, not necessarily less-inportant. One is that
there has been a | ot of disconcertion in the world of people
who wi nd up managi ng things at end of life like the
househol d hazardous waste comunity.

| have in nmy email box a whole list -- there's a
list from Cal Recycle and a list from DTSC of all the things
you can't put in the garbage. And they keep hoping that
sonehow this law will be the way that those things get dealt
with. And, you know, they're thinking about -- for
everybody who has not | ooked at those lists lately,
fluorescent lights, batteries, electronics, nmercury itenmns,
paint. Some of these things, refornulation alternatives
aren't necessarily the answer, as Meg said earlier. You
know, fluorescent lights, at |east for now, the technol ogy
has sonme | evel of nercury in them

So the alternatives assessnment process doesn't
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seem|ike a good fit for getting to the nanagenent there.
And | guess what |1'd ask the Departnent to think about is to
clarify whether this process -- | wouldn't suggest reducing
your authorities here, but really to think about what you
want to tell back to policy nakers about whether this
process is the process by which that kind of thing gets
managed. Because | think there is sonme confusion about that
at a higher level. 1Is this the authority we're going to
handl e those things or is this authority really not a good
fit for those kinds of things. In which case the
Legi sl ature needs to be thinking about what its policy
decision is in that area.

And then just finally I think overall |I'mstil
struck by the challenge of doing this within the
Departnment’'s resources. And | really hope that there can be
a way to fund this so that we have scientists and engi neers
wor ki ng on these deci si ons about how consuner products are
designed. And not, with all due respect to | awers, the
| awyers and politicians who will be naking those decisions
in the Legislature if we don't have an adequately funded and
structured program And | think the Departnent has done
everything in its capacity at this pint in the regulatory
structure. So thank you

CO CHAIR GEI SER:  Thank you, Kelly. Rich

PANEL MEMBER LI ROFF: Just very briefly. | just
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want to put an exclamation point on Megan's conment earlier
about going through the | anguage to | ook at design
alternatives. | think just through and through -- and it
sort of picks up on what Kelly just said, | think. | nean
t hrough and t hrough, every single |line has to address the
guestion of, are we encouragi ng people to ask the question,
do we need it? How do we design out the chem cal s?

You know, we tend to have a conversation just |ike
this at the Water Board and Air Board and this is the green
chem stry panel. But, you know, there's an awful |ot of
t hi nki ng coming out of the world of biom mcry and bi o-
desi gn, bio-inspired design, about how does nature do it?

And | just want to make sure that the assessors --
" m al nost tenpted to suggest that the curricula m ght have
sonme conponent in the training of the assessors of sone
famliarity with the concept of bio-inspired design and
biom mcry.

Because in fact we need to look at that world to
see how we can create nore efficient products. Products
that, that are of reduced toxicity. And one way of reducing
toxicity is sinply just getting rid of the chem cals. Yes,
ultimately fresh designs. Everything is made out of
materials, everything is ultimately chem cal. But
neverthel ess you get the idea that, you know, hey, naybe you

can acconplish sonmething differently. Sort of |ike the
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whol e di scussi on about getting out of brom nated flane
retardants. Can we use different materials so we don't need
to add any chem cals that are by thensel ves retardant? And
| think through and through these regul ati ons have to be
informed by and inspired by that vision. Thank you, Chair.

CO CHAIR GElI SER.  Thank you. Tim

PANEL MEMBER MALLOY: Thank you. | just had a
coupl e of comments. One had to do with the regulatory -- |
mean, | have lots of comrents but they' re kind of, you know,
very specific and I'lIl send them just as |'msure |ots of
ot her people are going to do that, so | don't want to
bel abor those. But one kind of over-arching one on the
regul atory response.

The statute lists a bunch of regulatory responses
as included but not limted to. The regs, when they |ist
the regul atory responses, say "here are the regul atory
responses.” So | would suggest that you include a backstop,
omi bus-type provision in here, that doesn't restrict you
further than the regulations restrict you. And that kind of
goes along further than the statute restrictions.

And that goes along with this -- | think you m ght
al so want to consider a regulatory response that involves
sonme kind of positive aspect of identifying or screening
alternatives to nake sure they aren't regrettable

alternatives pared with your authority to ban a particul ar
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pr oduct .

The other thing I just wanted to nmention was --
don't know, Kelly nentioned this in her |ast part about --
|"mtotally fine with | awers not being invol ved nmaki ng
deci sions, you don't have to apol ogize. Just as long as
scientists stay out of the law, you know, right? Can't seem
to get you out of there, though.

(Laughter.)

But what | wanted to say is she brought up this
i dea that, you know, in order to do this effectively you
hope that there's sone support for it. And | don't nean to
be kind of the guy who, you know, touches the third rail al
the tinme but | honestly have sone real concerns about this.

And | raised it in that |last section and this is our open
section and | don't know how ot her fol ks conme out on this.
But | see that there's sone real problens in terns of the
f undi ng.

One obviously is the effectiveness of this
program Can it actually really work w thout sone
sustai nable funding for it? But also there's opportunity
costs associated with how the agency has been left to deal
with this, which is, you re going to have to fund it by
t aki ng people, I'massunm ng, fromother prograns, right, and
what are those progranms? So what is the net effect of that?

Do you end up with both an ineffective program because it's
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under - funded here and al so hobbl ed a program sonewhere el se
because you've had to steal resources fromthem And I
think there's multiple things that could be done here.

Just let nme say, in terns of our own role to be
played. 1'Il just point out that in the statute not only
are we kind of charged with advising the Departnent on
regul ations, we're also charged with providing advice to the
Departnment on the inplenmentation of this entire article.
Wth which respect to which, | think, covers thinking about
resources for it.

And | heard a few things today. One thing | heard
was the way you'll do the resources is you have to see what
the budget is. You'll submt the budget and, you know,
that' Il go through whatever that process is. So | guess one
thing I would say is it would be nice to see a budget
subm ssion that reflects what you think the actual cost of
doi ng an effective program woul d be.

Qoviously | am sonmewhat apolitical so naybe |I'm
just being naive here but it seenms like -- it is not
apparent to ne that anyone has explicitly identified the
cost of what this program would be and asked the Legislature
to fund it. Whether that's funding through a non-existent
general budget or whether it's funding through highly
unli kely new fees.

Alittle depressing but | think, you know, there
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ought to be sone at |east sonme meani ngful and significant
effort to obtain that funding. And all right, if you can't
get it, folks who are interested both in industry and the
NGO groups and all interested stakehol ders can't achi eve
that then you can't achieve it. But | think that that
effort ought to be made or else this program | fear, wll
beconme a refl exive-type program as opposed to an
interactive, mandatory program

The other possibility, of course, would be this
fee on certification of the accrediting body and then a fee
on the assessors. | think that's a great idea for funding
t hat aspect of the program | don't see how that could fund
the other resource-intensive efforts that have to go on
under the program And that | eaves us with a program sone
type of programfee, which | would suggest -- | believe the
Legi sl ature ought to consider it.

My hope is that in the remaining five or ten
m nutes that maybe we'd hear sonething fromthe rest of the
Panel because | think the Legislature needs to hear from
peopl e who are | ooking at this conprehensively in the way we
are. |If we feel that there is a need for additional funding
that they ought to hear that |oud and clear. Maybe |I'mj ust
the only guy who feels that way, that's fine, but | think
it's worth tal ki ng about.

And then lastly | think this other problemof the
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information collection authority is just -- it is so
insidious in howit affects many different aspects of this
program And | think it underm nes the program when the
agency has to cone up with what are, | believe, very
creative and el egant approaches to dealing with a lack of an
authority.

But the idea that we have a new, revolutionary
programthat begins with the agency and everybody invol ved
with one armtied behind their back, to nme doesn't seemlike
a particularly wise way to devel op public policy. So I
think that's another area in which maybe the Panel m ght
want to perhaps develop at |east a sense of what the Panel's
viewis. | made ny view clear on both of those and I'm ki nd
of interested in what other folks are thinking. Thank you.

CO CHAIR GEl SER.  Thank you, Tim and thank you
for that invitation to others to nmake conment on that. So |
have Bill, M ke and Jae and Juli a.

CO CHAI R CARROLL: Thank you, Chair. 1'd like to
take us back to the de mnims provision just for a nonent
please. First of all, I think it's greatly inproved in this
version. But if | understand correctly, we have |lost the
intentionality conponent associated with it. | wanted to
poi nt out sonething that may turn out to be a technical and
i npl enent ati on problem associated with this.

One of the reasons that the original thought
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about, tal king about intentionally-added materials is
because many if not nost industrial streams of chemicals are
m xtures of material. And particularly they may be m xtures
of very simlar nmaterials. So when you talk about, when
you' re tal king about getting a chemcal to the extent of
being 99.9 percent or .99 percent in other cases, that's a

| aboratory grade, that's not a production grade of

materi al s.

And so particularly when you conme to the case of
having a chem cal of concern that m ght be, for exanple, the
C8 version of sonething but C7 and C9 are fine, it's going
to be very difficult to provide a C7 or a C9 product that
doesn't have a significant amount of the C8 product in it.

This beconmes a particular acute difficulty if you
don't happen to be the person who is working with the
chem cal of concern. |If you are two or three steps down the
line. And for exanple, to nake plasticizers, as an exanpl e.

By the tine you get to that final plasticizer you' ve done
at least two or three previous reactions in the stream each
of which may have side products. Sone of which will be
removed by purification steps but sone of which may be
carried forward to the end. So you as a user of this
mat eri al nmay have | egacies fromtwo or three reactions ago
that you' re either unaware of or that you certainly didn't

intend to put in there in the first place.
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So | guess |I'msuggesting that if it's not
possible to maintain the intentionality clause to say that
you're using a chem cal of concern because you intend to use
it, then there needs to be at |east sone consideration of a
reasonabl e expectation of the presence of the chem cal of
concern to avoid having a situation where it sinply turns
into a huge gane of gotcha, |ooking for 100 parts per
mllion of various chemcals in every product known to nan.
| just don't think that passes the workability test.

And | think it's something that |I'm not prepared
to lay out exact |anguage for you right now but | want to
flag it as sonmething that will probably show up in |ater
comments but distinctly needs to be addressed because of the
nature of the materials. Thank you, Chair.

CO CHAIR GEI SER.  Thank you, Co-Chair. W have
five people who wi sh to speak and we have about ten m nutes
so pl ease keep your comment to about two m nutes. M ke.

PANEL MEMBER W LSON: Thank you, Ken. Just
pi cking up on that and this fundanental point that Rich
Liroff just made. What we're trying to do here is inspire
and notivate change ultimately and behavi or change. And
that is, we are notivating a paradigmshift fromthe
guestion of "does it sell”™ to "is it necessary?" And that's
a big, it's abiglift. And so we have created a nunber of

incentives and sort of market drivers within this regulatory
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structure.

But sort of getting to Tim Mlloy's existential
guestions about, you know, funding and also -- it was
funding and information collection authority.

The third one that he didn't address but that he
menti oned earlier was the conpliance and enforcenent
mechani snms that DISC has at its disposal. Are those aligned
properly so that conpanies are notivated to do the right
thing? And if they're not are the penalties sufficient to
noti vate change? Because we know that as we are trying to
noti vate change there are al ways | eaders and there are
al ways going to be |laggards and there's going to be a | ot of
peopl e i n-between working on the cal cul us of where they're
goi ng to go.

And nmaybe we are uneasy with strong regul atory
tools as we're |launching this program But | would
encourage the Department to look with very clear eyes about
the need for strong tools to protect and support those
conpani es that are |leaders and that don't want to be
under cut by | aggards.

The problemwith a weak regulation is exactly
that, that it nmakes it uneasy for the | eaders to step out
because they're worried that the | aggards are not going to
be penalized, if you will.

And I'lIl end here just with an exanple that in the
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California textile industry we had a real problem
particularly in Southern California, with sweatshop |abor
that was undercutting a donestic textile industry in
California. And it was Pete WIson that organi zed an

| aunched a targeted enforcenent programthat consisted of
the Division of Labor Standards Enforcenent on wage and hour
vi ol ations, Cal-OSHA on health and safety and the US
Department of Labor on child | abor violations that |aunched
targeted sweeps through Southern California to identify

t hose conpanies that were undercutting legitinate California
firms.

And that was a -- that program you know, had an
effect on the California econony that | think was positive
and it was al so a strong enforcenent regul atory conponent
that was | aunched by a Republican Governor. So | would
encourage the Departnment to | ook at those everywhere we can
within the regulation. Thank you.

PANEL MEMBER SCHWARZMAN: No rel ation?

PANEL MEMBER W LSON: Yeah, no relation, Pete
Wlson. No conflict of interest. He is not a brother-in-
| aw or a brother. Thank you, Meg.

CO CHAIR GEI SER.  Jae. Briefly, briefly.

PANEL MEMBER CHO : Thank you, Mke. | guess you
covered the | aggard versus | eader, you know, in every

regul atory environnent so | skip that renarks.
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My remarks, in overall the draft which is, you
know, 68 pages, you know, | think is a trenendous job that
the DTSC team did. You know, with this kind of a page,
whi ch beats all of the I RS docunents and Honel and Security,
et cetera.

(Laughter.)

But regarding Tims remarks that he wants to hear
from you know, other nmenbers here. You know, in the
private sector the last five to seven years, you know, we
al ways experiencing still, because of econom c situation
globally, that we are fighting, you know, every minute in
terms of resourcing. You know, head count, et cetera, no
guestion about it.

One of the criteria that | see that really stands
out here as a result of, you know, the sanme kind of resource
constraint at DISC. Wich, you know, | think really to ne
is, you know, DTSC has really innovated in a way that
out sourcing -- considering outsourcing. Considering -- you
know, try to not cover or include the regulations that are
covered by other agencies, okay. So that is a good start.

Because once we try to concern too nuch about
whi ch area we had to cover nore and nore, et cetera, then
think the conplexity involved, as Bob brought in Steve Jobs
guotation, the sinplicity is real inportant. And also

using, utilization of website. 1In all these innovations |
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can see every section of the 68 page so | really
congratul ate that.

So in ternms of head count our resourcing is always
there, I think, you know. So |I don't have solutions, Tim
but I think we needed to innovate, DISC as well as the state
of California. And then try to nobilize the talents, you
know, you have available. | think otherwi se, | nean, you
have two deci sions, whether we're going to go ahead with
this or we cannot, you know. So that kind of a, you know,
live and die situation. | think innovation is in the
requi renents and to nobilize your talents. Thank you.

CO- CHAIR GEl SER:  Thank you for a good point, Jae,
very good. Julia.

PANEL MEMBER QUINT: | just wanted to respond to
Tim | fully support the need for nore resources to make
this a sustainable programw thin DTSC, which is what |
think it has to beconme. | nmean, this has been a great
effort. We all applaud particularly this |atest version of
the regulation and all the hard work that's gone into, you
know, to getting this product.

But really, | nmean, the tough part is ahead. How
do we make this happen? How do we inplenment it? How do we
gi ve DTSC the experience that they will need in | ooking at
this new-- This is a newinitiative. Nobody has done this

before, Californiais the first.
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And | would like to find out if this -- |I"mon
anot her scientific guidance panel for the bio-nonitoring
program And as a panel we did wite in support of the need
for continued resources for that program And it was
| egislatively created and we were able to do that w thout
vi ol ati ng Bagl ey- Keene.

So if I don't knowif, you know, it's the w sh of
this group to do that kind of a support letter but | think
-- and | don't know if it's possible, that's the |egal
guestion. But | just want to go on record that | think that
that is sonething that if people are willing that we should
do, if that's what we feel is needed here.

CO CHAIR GEl SER:  Thank you. This is kind of
going to bleed over a bit into the |ast section here where
we ask the Director to sort of say sonething about what
happens next so | encourage you to continue to nake those
comments. We have Rich and Meg left.

PANEL MEMBER LI ROFF: Two points quickly. First
just to add on what | said before about biom mcry. There
isin fact in the last two years a program out there that
provides certification in biommcry. That's not exactly
the right word, bio-inspired design. So certainly there are
curriculum el enents that have been devel oped over tine that
arguably could be integrated into UC Extension or whatever,

whoever ends up doing the accreditation.
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On this issue of budget and budget advocacy | just
want to harken back to some anci ent experience of m ne.
was on the EPA Endocrine Disruption Screening and Testing
Advi sory Conmmittee in the |ate 1990s and, you know, we cane
up with this very anbitious programfor what US EPA should
do about devel opi ng screens and tests for endocrine
di sruptors. And it was anbitious. And it was an
environnmental ly inclined federal adm nistration at the tine
but they canme in with a budget that was basically sorely
| acking in the resources necessary.

And the way we worked it at the federal |evel was,
in fact I was at World Wldlife Fund at the tinme, and we
teamed up with the Anmerican Chemi stry Council. And we both
went in and said to the Legislature, |ook, you know, nore
resources are needed. And | think we were successful in
adding to the resources that the federal EPA had requested.

Because the federal EPA was constrained in terns of, you
know, what they could publicly say about what they really
needed. | nean, it was the President's budget driven by the
O fice of Managenent and Budget.

So I would suggest that there may be sone
opportunities. | don't know exactly how the | egislative
process works here in California. But if necessary | think
menbers of the Panel, if they're strongly noved and they're

California citizens, | guess, to | obby the Legislature.
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don't know if I"'moff the reservation in saying all this.
They probably should. |If the program needs resources then
t he panelists should get in the trenches and say so.

CO CHAIR GElI SER Meg.

PANEL MEMBER SCHWARZMAN:  Thanks. Two bri ef
points. One is just to support Timand Julia, and | think
if I understand what Rich is saying. And |I'minspired by
t he experience on the bio-nonitoring panel, which is a
simlarly legislatively-created panel and subject to Bagl ey-
Keene and all that. And there could be nore discussion with
our legal fol ks and stuff off-1line about how sonething like
t hat happens.

And also it's interesting for ne. You know, there
is going to be an Assenbly hearing on this and they have
asked several nenbers of the Panel to testify as individual
menbers of the Panel about our experience on it so it's
interesting for ne to hear that -- | would never represent
consensus but that there is a bunch of discussion about this
and | think that's sonething that we can relate to the
Legislature in that setting.

On Bill"s point about how de mnims deals with
impurities. | think he raised a very valid point and | see
a potential solution to it. So mxture is areality in
terms of comrercial products and inpurities are an equal

reality and sonetines the biggest problem So the disease
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burden fromthe use of Agent Orange was froman inpurity,
nanmely dioxins. So they are not just -- "inpurity" sounds
incidental and froma health and environnental standpoint
there can be non-incidental. That's the reason for the |ow
| evel of a de mnims exenption, which | fully support.

So the solution | think lies in how the chem cal
is identified when DISC chooses a chem cal of concern and
identifies it. And so we have dealt with this question a
little bit or we have encountered this issue in devel oping
Plum the database | referred to yesterday.

So in looking at -- just as an exanple list one of
the lists that is in Plumis the StockholmPOPS [ist. And
because of the methodol ogy we used in generating the list we
took a very, we kept neticulous, | can say because it was
the chem st who did it, records of any changes that we made
to the original list. And they are all on the main page of
that Iist on the website so that everyone can see it under
"nodifications to the original list.”

And as an exanple with the Stockhol m POPS
convention, they listed two isonmers of brom nated flane
retardants. One is BDE-47 and the other is BDE-99. And
t hose are very common ones and they were singled out by the
St ockhol m Convent i on.

However, when you | ook at the commercial products,

they are all mxtures. And so the |anguage here is we

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

353

understood the intent of the convention to include other

i soners of PBDEs besides those for which specific cast
nunbers were given such as m xtures of isoners in comerci al
material. W therefore included the following isonetrically
undefi ned conpounds that are hepta-brono, hexa-brono, penta-
brono and tetra-brono bi phenyl ether. So I think that point
is acritical one and that the Departnment can successfully
address it in how conmpounds are identified as chem cals of
concern.

CO CHAIR GElI SER  Ckay, we have just maybe two
m nut es, Joe.

PANEL MEMBER GUTH. Ckay, I'Il use less than that.

| just want to respond to Tinmls request for responses to
t he argunent he's nade.

You know, | think resources are obviously a
problem But, you know, there are other problens that are
very large also. | nean, the Legislature didn't really
enact a conprehensive chemcals policy here. There are
enornmous problenms with DISC s inability to coll ect
information, with data gaps, with transparency, the trade
secrets. Regrettable substitution, you know, is a problem
that's going to continue.

So |l don't -- | think that this is a very good
i npl enentation of AB 1879 but that there are problens in

that statute that need to be addressed to really -- for the
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Legislature to actually create a conprehensive policy here
and resources is part of it. So |I guess that's how | would
frame the probl em

And so it may be we're stuck with running this as
a pilot to see howit works, to show that it can produce
sonet hing, so people can be on-board with it. And then at
that point think about what it takes to really nmake it a
conpl ete chem cals policy.

CO CHAIR GElI SER.  Thank you, Joe. And thank you
Tim for raising that issue of how we m ght use the
Conmittee as well.

This sort of | think waps up the tinme that we had
all ocated for kind of a general discussion about anything
that was left, not covered. W really appreciate the
pati ence and direction, discretion | should say, of the
Panel in focusing on these three questions that the
Department really wanted us to focus on. But we al so wanted
to provide tinme for nore general discussion and | think
we've had that and that feels quite good.

At this point we're kind of wapping up the
nmorning. | want to turn this over to the Director and her
staff to sort of talk in particular about, you know, what
are their next steps or particularly those relevant to the
Panel .

But | hope, Debbie, you mi ght also say sonething
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to what you think of this idea of the Panel actually
engagi ng in sone kind of statenent of support or whatever.
We, | think, acknow edge that people have dedicated a | ot of
time to this. | think it's largely because many of us are
very commtted to making sure that this programis
successful. And now, | think, mght be successful in word,
it needs to be successful in inplenentation. And so, you
know, | think anything you m ght suggest we mght do to
support you in that area m ght be a good idea.

| think what I'll do is turn this over to you and
then maybe at the end turn it back to Bill and | just to say
a few comments toward the end here.

DIl RECTOR RAPHAEL: Thank you, Co-Chairs. So what
| amgoing to do in the next ten mnutes is start off
letting Odette tell you sonme |ogistical sort of next steps
in ternms of the reg process itself and what will cone out of
that. And then I'mgoing to go up about 20,000 feet, but
not quite. | want totalk alittle bit about my charge to
you in the next two nonths and in the next two years. But
"1l start with letting Odette take it.

CH EF DEPUTY DI RECTOR MADRI AGO. kay, thank you,
Debbie. And thank you to all of you, you have given us sone
very hel pful input on our three burning questions as well as
sonme ot her aspects of the regul ations.

In terns of next steps, as Debbi e expl ai ned
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yesterday, this is the informal draft. So other than the
Bagl ey- Keene rul es that surround the neetings of the GRSP
we don't have a lot of strict rules that affect how we
interact with stakeholders. So for the next nonth and a
half or so we are expecting to have a |ot of neetings with
i ndi vi dual stakehol ders, expect to get in a lot of witten
comments. |'mhoping that a ot of you will send in your

i ndi vidual witten conrents to us.

And then we will again have our internal, very
robust policy discussions within the Departnment and deci de
what changes we need to nake as well as a | ot of tweaky
little inmprovenents, sone of which you' ve pointed out today.

Then we will go into the formal Admi nistrative
Procedures Act process for adopting regulations in
California. And so then we will have an official draft of
the regul ations along with a | ot of supporting docunments, in
particular a very detailed Statenment of Reasons. Those will
be publicly noticed and we will start a 45-day public
comment period. Towards the end of that there will be a
public hearing. Once we get those comments then we will
| ook to see if we need to nmake further changes. |If we do
then we will probably have a second -- we will have a second
comment period if we have to make substantive changes.

Wen we get to the end of the road where we are no

| onger nmaki ng substantive changes and we feel this is it,
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we're ready to nake these our regulations, then we will go
to final adoption. The regul ations becone officially
effective 30 days later. But given the nature of thema | ot
of our work can begin well before that in terns of

i npl enent ati on.

In terns of timng we're |looking at sonme tine in
the first quarter of next year to begin the official 45-day
publ i ¢ conment peri od.

In terns of concluding the process and having the
regs becone final we're | ooking at either sumer or fall.
And that is going to depend upon whether or not we do need
to have a second 45-day public coment period.

And | think that's about it. Debbie, did you want
me to address their question about providing input to the
Legislature or did you want to address that in your remarks?

DI RECTOR RAPHAEL: Go ahead.

CH EF DEPUTY DI RECTOR MADRI AGO: Ckay, all right.

So I"'mgoing to primarily address this maybe from a | egal
st andpoi nt and Colleen may need to junp in here. | think

there are Bagl ey-Keene constraints in terns of how many

people actually sign on to a letter. It certainly needs to
be, you know, |less than a quorum | believe. Colleen is
noddi ng.

And just keep in mnd. One of the things that

happened | ast year is that when a group of you, even though
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you are well |ess than a quorum submt a letter to the
Legi slature or el sewhere, it gets viewed as being the
consensus opinion of the Panel, even though it's not. So |
just caution you to be cognizant of that fact, whether
you're submtting comrents to the Legislature on funding
i ssues or when you're submtting comments to us on the
regul ati ons thensel ves, you know, out of respect for your
fell ow col | eagues on the Panel .

So | think probably, you know, to the extent that
i ndi vi dual nenbers want to provide their feelings about the
need for funding for this program Meqg's suggestion that
anyone who has been asked to or who wi shes to provide
comments during the Legislative hearing on Decenber 8.
Agai n, providing those comments as individuals. That's
certainly a good avenue to do that and you can provide
individual letters. So I'll |let Debbie -- oh.

M5. HECK: | would just echo Odette's sentinent
that the cleaner and gives rise to fewer negative
per ceptions approach is certainly to proceed as individuals,
gi ven the Bagl ey- Keene constraints and the fact that there's
no explicit authority for that type of action in your
charge. So the closer you stay to the explicit authority in
the statute, which is to advise the Departnment when you work
collectively as a body, the better off you are.

So when you depart fromthat | would say, |ess
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concerted action. Individual actions where you speak for
yourself. Then you don't have to worry about Bagl ey- Keene
appear ance problenms or this perceived consensus where there
isn't one, problem

Dl RECTOR RAPHAEL: Thank you. So in the next two
nonths. COdette tal ked about the fact that this is an
informal reg process. And Julie asked early on yesterday,
what does that really nean? And for ne it's such a gift
because it's atime -- it means that if you want to cone
talk to us you can do it as a stakehol der, as an i ndividual,
and we can have a robust discussion back and forth. You can
say, what were you thinking and why -- | see it a different
way. So it's a wonderful opportunity for our reg witing
team to have sonme robust discussions still.

| would Iike to ask you to do sonething that | ask
all the staff who report to nme in ny capacity as director to
do and that is to come with solutions, not just problens.
And so sonme of you had said that. You said, well, I'Il get
back to you with how you do it. | would like to invite you
toreally help us in that way.

So for exanple, when | hear Meg and Bill go back
and forth about the intentionally added and think that there
is agreenment or not agreenent, | still don't know what the
answer is listening to them And so | would |ike to ask

that either they or anyone el se give us an idea of how we
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can achi eve the end.

One of the benefits to spending a day and a hal f
with you is that you really understand deeply what we are
trying to acconplish. And so you al so understand sone of
the policy calls that have been nade and you understand our
constraints. And hearing you in your own words speak back
to us what you've observed tells nme that you deeply
understand where we're all comng from so | don't think
there is any m s-conmunication here. So take that as ny
vote of confidence that you understand the problens we're
trying to address and cone back with sone suggestions to
t hem

Sonetinmes in your comments you ask us, you address
it interns of a question. Are you trying to do this? This
seens |like a good idea. So we have really done our best job
here so we need your help if there is sonething specific and
that would -- you know, that advice or request is to every
single person in this roomor listening on this webcast.

| think that's really inportant, especially before
we get to that formal process. Because nowis the tinme, you
gi ve us | anguage and we get to say, well that's confusing,
or what did you nean, or did you realize that has an
uni nt ended consequence. W can go back and forth. Let's
not waste that opportunity in the next six weeks. It's a

very, very wonderful opportunity.
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In terns of resources. | think Jae really said
sonmet hing that, you know, this idea of |ooking at existing
resources and trying to be innovative. And | have tried

very hard in the last nonth or so to think about what's in

my power as director to do. Because when | | ook at the
funding situation for DISC, it's dismal. It is nuch worse
than | understood when | becane director. | had no idea.
So | just want to put this out there. It's truly, it's

truly robbing Peter to pay Paul .

And | don't know that we can keep payi ng Pau
because we've got to do some, what the Governor calls
"genuine inquiry." This idea of taking a | ook at our
statutes and what our authorities are now and can we give up
anyt hing? So we have sone very serious questions to ask as
an agency, even if green chem stry weren't on the table.

So because it is on the table and it's deeply
inmportant to this admnistration, and to the Depart nent
itself who feels a big investnent in this -- | have been
trying to | ook around and figure out, how can we find and
tap into sonme of those other resources? So when Roger says,
you ought to talk -- I think it was you, | don't know who
told me, CGoggle. You know, you ought to talk to Google, you
know. Geat, help nme do it, you know.

The other place I'mlooking at right now very

seriously is EPA. | had a wonderful conference call with
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Steve Onens who will be leaving at the end of the nonth but
al so Paul Anastas and Jared Blumenfeld. So |I have got
commitnent fromall three of themto | ook at real resource
help for us. They see California as very nuch the proof of
concept of a lot of where the green chemistry initiative,
using regs to drive innovation is hitting the road. The
first place.

And so they have commtted help. Wether it's
| ooki ng at their ACTOR database, whether it's engagi ng DFE
whether it's giving us access to toxicologists or designing
gui dance docunents for an AA, you know, outside of the
Nat i onal Acadeny process. So | amdefinitely reaching out
to that as well .

So when | ask you to bring ne solutions not just
problens, | nmean that in termof resources too. This is --
you know, you're not my board of directors in that sense.
You are certainly our advisory body and so ideas for ways to
get access to other resources, whether they conme from
i ndustry people who are so -- | nean, | just nmet the nost
phenonenal |eaders in industry in industry in the |last four
and a half, five nmonths of ne being director. But it is so
inspirational to me and nmakes ne realize how much know edge
there is out there to help and aid the Departnent.

So | would ask each of you to think about what

kind of resources and help you can bring in a real way. So,

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 M W N R O

363

| nmean, that this person is willing to fund a contract or
this personis willing to do a workshop. Whatever that
thing is that can hel p us.

When | think about the role of the panel. Again,
there's resource limtations. |It's expensive to bring al
of you together, | have to say. | nean, you know, we fly
you in, you stay at a hotel. W don't feed you but we give
you water. That's the cheap part. So anyway -- and so
clearly I don't want to waste your tinme. And | amvery
happy to hear the conments that people feel like this isn't
a waste of their tinme and | really don't think it is.

And also | want to nake sure that the Departnent
gets the nost out of you guys as | can. And | have to say,
we' ve done a pretty good job of that. Odette is very good
at getting things out of people and she's done a good job.
As are the co-chairs on that.

So when | | ook future, in ternms of the reg itself
my sense is, unless there is sonething very radical that
conmes up out of the interaction with stakehol ders where we
di scover that there is a severe uni ntended consequence or a
m ssed opportunity that is very significant, | can't imgine
that we'll have another face-to-face on the reg.

What | could imagine is that we have a phone
neeting on the reg. So that probably woul d happen around,

don't know, sonetime in the APA process. But | don't know
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if that's the right time or the legally appropriate tine.

But that's -- I"'mnot thinking there will be a face-to-face
on the reg unless sonmething really unusual cones up that |I'm
not seeing right now.

After the reg is working its way through the
summer and it's tine for us to look at how do we do this and
what does it nean to put gui dance docunents together, what
does it nmean to create a certifying body. | think it would
be wonderful and | fully expect and hope that you w ||
engage. | nean, if we're tal king about the university
extension prograns or a professional organization they
shoul d come and do presentations. W can open up the
structure, it doesn't quite have to be as formal, you know,
ki nds of things when we are tal king about how we inpl enent.

So | amreally looking forward to that.
| will also be |ooking at the nakeup of this body.
Are there voices that are m ssing, perspectives that are
m ssing? |'mnot giving anybody perm ssion to | eave j ust
yet but I will take those under consideration as well.

So ny sense is, froma resource capacity, is that
we m ght, we probably could afford one face-to-face a year.

There will probably be phone neetings, conmttee neetings
when we're not doing, you know, such a formal regulatory
process. It could be that the conmttee has subcommittees.

| don't knowif it was Dale or Robert that was saying that.
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You know, that that m ght be a really good use for this as
well. And so I'll be looking to ny co-chairs for their
advice, assuming they're willing to keep on with us on this.

So, you know, in closing | have to say that | am
very honored by the feedback that we've gotten. Hearing
words |ike "creative, smart, innovative, optimstic."”™ Those
are lovely words to hear. For all of us to hear, not just
for me. And | shared those with the Secretary of EPA just
to Il et himknow how t he di al ogue was goi ng.

Clearly, as many of you have said -- what | take
away i s the bones are good but there's details that need to
be worked out. W don't want to have uni ntended
consequences, we need to nake sure that this is workable for
peopl e and wor kabl e for our agency. So | hear that |oud and
clear and as you work with us to bring us those sol utions
and those options, those specifics. Those will be well-
recei ved.

We have our work cut out. | think it's an
incredibly exciting tinme for the state of California.
guess that's, you know, in this bleak econom c environnment
there's all sorts of articles tal king about how we as a
state are very hard on our businesses. And | would say that
if there is one thing the Governor has told ne is that if
what this does is drive business out then we have not

succeeded. And so it is very much our intention to think
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about ways to do this in a way that rewards innovation, that
creates a level playing field, that |I heard over and over
again, and that is truly workabl e and neani ngful .

So with that, those are our marching orders and we
are noving forward and |I thank you all so much for your
hel p.

CO CHAIR CARROLL: Thank you, Chair. And | want
to thank the Departnent, the Director, all of you and all of
you in the audi ence who have conme and listened for a day and
a half and those of you who submtted public comments, to
the few stalwarts on the web who have hung in there with us.

And that's just for this neeting.

And renenber, this is sort of at the end of, what,
a three year process. So we have cone a long way with each
other. W have actually cone to the point of being a
reasonably functional group despite the fact that we cone
fromvery different backgrounds.

So I'l'l thank you once again for your investnent
in the conmttee and for your tolerance of nme personally as
a chair, thank you

(Laughter.)

COCHAIR GEISER  And 1'Il |ikew se say the sane.

It's been a great pleasure and certainly an exciting ride
that we have been through here. Three years. There were

nmonment s back there, naybe a year ago, where it was | ooking
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pretty tentative and difficult and I wasn't sure where we
were going. But | think we pulled it through and I think we
have been very significant in making this draft and this
enterprise a real contribution to California.

There is much that has to be done from here on,
you're totally right, to really nmake this work and all.
think that | speak for Bill and I in wi shing you great
success with it.

W -- | don't know, I"mtalking to Bill about our
continuation here. But the fact that you want to continue
the commttee, the Panel's work | think is terrific. And
| "' m hopi ng that everyone here would continue to want to be
on this and working with us.

And with that | would just sort of salute all of
us and maybe ask for a big round of appl ause for everybody
here and all the hard work we have done.

(Appl ause.)

CO CHAIR GEISER W stand firmy adjourned.
(Wher eupon, the Green Ri bbon Science Panel Meeting was

adj ourned at 11:54 a.m)
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